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Important Meetings 


HE annual meeting of the American Law Insti- 

tute, which begins in Washington, D. C., on 
April 29, woul ilone be sufficient to mark the 
month as particularly significant in the legal calen- 
dar for 1926. But when to this event is added the 
special meetil the ( erence of Bar Associa- 
tion Delegate to be held the day preceding the 
meeting of t former body, the month becomes 
doubly important. The general plan of work of 


the Institute i » well known to require repetition 


here. Furtl irafts of the Restatement, which 
have gone through the elaborate and careful process 
provided, will be submitted to the meeting for dis- 
cussion and action. The Conference of Bar Asso- 
ciation Delegates will take up the question of bar 
integration and the discussion promises to be in- 


structive and interesting. The subject is one which 


is attracting ittention of Bar Associations to an 


increasing extent The plans of the two bodies in- 
clude a joint dinner on April 30, immediately pre 
ceding V l h there is t& be a rec eption at the W hite 
House. 

Another ial event of interest in the Capital 
City will be a banquet of Pilgrims to the Shrine of 
the Common Law at the Mayflower Hotel on the 
evening of April 30. Invitations have been sent 
to several hundred members of the Association who 
went to London in 1924 and the dinner promises to 
be a notabl Henry E. Davis is Chairman 


of Arrangements and F. Regis 
Building, Washington, D. C., is 


er 


of the Committee 
Noel, 410 Wilkins 
Secret 


Bar Organization in Iraq 


F ROM Mr. Edward M. Groth, American Consul 
at Bagdad, Iraq, comes the interesting informa- 
tion that organization in that ancient and 











romantic capital reflects the most advanced :nodern 
occidental ideas. On Nov. 9, 1925, the Bar Associa 
tion Regulations were signed by the Regent and 
promulgated by the Minister of Justice. 
regulations give the organization complete control 
over the profession except as to certain matters 
the Bar Discipline Committee. No 
person can practice law before any court in Iraq 


These 


reserved to 


unless he is a member of the Association and holds 
a license to practice granted by it. The Bar Dis- 
cipline Committee is to consist of two judges of the 
court of cassation and three advocates; under the 
presidency of the President of the Court of Cassa- 
This body is empowered to decide the fol- 
lowing matters: Objections to the decision of the 
Bar Association in connection with the grant or 
refusal of 
matters concerning the admission of advocates to a 


tion. 


licenses; objections arising of out of 
higher grade; suspension of advocates from prac- 
tice ; cancellation of licenses and repulsion of advo- 
cates from the Association. The judicial members 
of this committee are to be named yearly by the 
Minister of Justice and the three advocate mem- 
bers are to be named for the same period by the 
general meeting of the Bar Association. 


International Law Association Meetings 

ABLE information has just been received from 
} the headquarters of the International Law 
Association in London stating that the biennial 
meeting of the Association this summer will be 
held in Vienna instead of in Marseilles as had pre- 
The sessions will take place 
Further details 


viously been planned. 
between August 5th and 11th, 1926. 
will be announced as soon as complete data is re- 
ceived from London. 

The American Branch of the Association held 
its annual meeting and dinner at the Hotel St. 


15 
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Regis, New York City, on February 22, 1926. It 


was attended by members from many states and 
was presided over by Hon. Robert E, Lee Saner, 
formerly President of the American Bar Associa- 
tion. Officers for the ear 192 vere elected as 
follows: 

Honorary President, Hot Villiam Howard 
Taft: President, Dr. Arthur K. Kuhn, New York; 
Honorary Vice-Presidents—Hor John Bassett 
Moore, New York; Rt. Hon. Sir Robert Borden, 


w York; Dr. 


Vice-Presi- 


Ottawa; Hon. John W. Davis, Ne 


Charles Noble Gregory, Washington. 


dent, Edwin R. Keedy, Philadelphia; Treasurer, 
Ira H. Brainerd, New York; Hon. Secretary, Amos 
J. Peaslee, 501 Fifth Ave., New York City. 
Executive Committee—Robert E. L. Saner, 
Chairman; Arthur K. Kuhn (ex-officio); Ira H. 
Brainerd (ex-officio); Amos J. Peaslee (ex-officio) ; 


Hollis R. Bailey, Boston; Justin Chancellor, Chi- 
cago; Oliver H. Dean, Kansas City; Edward A. 
Harriman, Washington; Manley ©. Hudson, Cam- 
bridge; P. B. Mignault, Ottawa; William E. Mikell, 


Philadelphia; Harrington Putnam, New York; 
Phanor J. Eder, New York; Lucien H. Boggs, 
Jacksonville, Fla.; George B. Rose, Little Rock, 


Ark. 

The Honorary Secretary 
of 465 members during the past 
total members to 659 


reported an increase 
year bringing the 


Committee on Scope and Plan 
HE Committee on Scope and Plan met in Chi 
cago, Thursday, April 8, 1926, for the purpose 
of preparing amendments to the By-Laws and Con 
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stitution of the Association defining the duties of the 
various Committees 
The Committee consists of M1 


Minneapolis, Judge Wm. M. Hargest of 


A C. Paul 


Harrisburg, 


Pennsylvania, and Frederick A. Brown ol ¢ hicago, 
Chairman. 

The Committee agreed on all matters exceptin 9 
as to the powers and duties of the Comm ittee « 
Commerce, Trade and Commercial Law 

After hearing arguments from Mr. Province 
Pogue, the Chairman of the Committee on Commerce 
Trade and Commercial Law, and Mr. Rush ( 


Butler, it was tentatively decided to divide the la 
mentioned Committee into two Committees, one 
to be known as the Committee on ( 
ing to do with Interstate and Foreign ‘¢ 
only, and another Committee to be know 
Committee on Commercial law and Bankruptcy 


ommerce, hav 
mmerce 


n as the 


There Was considerable discussion this last 
matter, some members of the American Bar Asso 
ciation having expressed themselves to the effect 


that it was desirable that there should be a Com- 
mittee on Bankruptcy Law and Practice and an 


other Committee on Commercial Law 


At the meeting of the Executive Committee of 
the American Bar Association held at | (Angeles 
in January, it expressed itself as in favor of having 
three Committees—Committee on Bankrupcy Law 
and Practice, Committee on Interstate and loreign 
Commerce and Committee on Commercial Law 

There is to be a further meeting of the Com 


mittee to decide this latter question and in 


meantime the Committee on Scope and Plan would 
be very glad to hear an expression of opinion from 
the members of the American Bar Association 


the 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmington 132 











In re: 


LAW LIBRARIES 
We Appraise Law Libraries 


FOR DISSOLUTION OF FIRMS 
FOR DIVISIONS 
FOR ESTATES 


FOR INCOME AND INHERIT- 
ANCE TAX PURPOSES 


We pay the highest possible cash prices for 
any salable book or set of books. 


We can supply any law book in print and 
carry a large stock of out of print books. 


THE HARRISON COMPANY 


Law Book Publishers 
ATLANTA - - GEORGIA 





LAW BOOKS PUBLISHED, BOUGHT, SOLD AND EXCHANGED 
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CURRENT EVENTS 

tt ——_— __ 
ae : 
: Answers to The Bar on — | 
A) ' 
:| Protected Trust Investments , 
2, Announced December, 1925 
fy 

bs : “It seems to us clear that obligations incurred under the terms of the Decla- 
i ration of Trust—creating a $2,000,000 Special Reserve Fund to protect certain 
a trust investments—are to be paid from the fund in the order of their deter- 
ki mination. The Declaration of Trust fixes maturity or sale as the time when 
‘ recourse may be had to the fund. In other words, as an indemnity for cer- 
’ tain risks, this fund is analogous to the Reserves of life and fire insurance 

: companies.” 

| 69 W. Washington Street, Chicago 
Assets Over $25,000,000 No Demand Liabilities Protected Trust Investments 

K f om 
A - —— —= 
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To Reform Criminal Procedure 


ND W. RICHARDSON of Cali- 
recently appointed the members of 

r the reform of criminal procedure, 
ith an act of the last legislature. In 
pers ( tf the new body, the Gov- 
inted a committee to make a study 
criminal procedure and report to the 


re a new system of trying criminals, 
ts to the present criminal laws. This 
ne in order that there may be a more 
in administration of justice in crim- 
‘sent criminal system has be- 
gh the machinations of clever 
numerous cunning crooks and 
been turned loose to prey 
‘ondition must be remedied if 

to be protected 
ie three able and experienced men 
ll 1 ble to suggest valuable 


ed wi e able 


riminal procedure for the good of 

\ er K. Tuller has made an extensive 
e weak points of criminal procedure and 
cting data for me time. He was at 
Los Angeles crime commission and 


, : 
pped for the work 


John U. Calkins, Jr., 


has had ctical experience as deputy district at- 
torney \lameda county and knows the weak 
points of the criminal procedure. Thomas M. Gan- 
non has 1 valuable training in criminal matters, 
both as state legislative counsel and as a member 
of the prison board.” . ; 

















Our Ambition—to be YOUR Bookseller 


COMING DOWN—This building to be replaced by a 
Ten Million Dollar office building. 


COME DOWN—Prices to move these sets quickly. 
Write as to any wanted, all good condition. 


American Law Reports, complete with Digests, 42 volumes 
American Decisions, 10 volumes. 
American Criminal Reports, 15 volumes and Digest 
American State Trials, volumes 1 to 14 (to be complete in about 
20 volumes). 
American and English Annotated Cases, complete, 53 volumes. 
Bankruptcy Reports, Old Series, # volumes and [gest. 
American Electrical Cases, 8 volumes. 
Modern American Law, 15 volumes. . 
umes 


American ers First Decennial, 25 v« 
American English Encyclopedia of Law, !|st edition, 31 volumes. 
American and English Encyclopedia of Law, 2d edition, 32 volumes 
and Supplement. 
Encyclopedia of U. S. Reports, 13 volumes. 
of Evidence, 14 volumes. 
Cyc, # volumes. 
Cyc Juris. 
Encyclopedia of Pleading and Practice, 23 volumes 
Lawyers’ Reports Annotated, complete set, 156 volumes 
Lawyers’ Reports Annotated, New Series, volumes | to 26, $15.00. 
Public Utilities Reports Annotated, complete set 
Illinois Supreme Court Reports, 318 volumes 
Illinois late Court 
Indiana Reports, complete, 203 volumes. 
Indiana to Northeas 


Reports to tern, 109 volumes 
Dakota Terri 6 volumes. 
Nebraska Reports, 109 volumes. a 


Minnesota Reports to Northwestern, 25 volumes 


Nevada Reports to Pacific, 16 volumes. 
Co-Op. U. S. Reports, 69 books, very fine set 
New Y Common Law R 8 in 17. 


33 im 7. 
—_ You py f—- Pt to Northeastern, 98 volumes 
Standard Encyclopedia of Procedure, 26 volumes 
Federal Reporter, volumes | to 77. 
Federal Statutes Annota 
West Co.’s U. S. Court Reporter, 45 volumes. ; 
s to these, or other books you are in 


Suggest your early inquiry a 
terested in. We have a very large stock of used textbooks 


GEORGE I. JONES, Law Bookseller 
202 S. Clark St., Chicago, Ill. 
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If you need one of the following 
books and don’t buy it 
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Pat eager! 


You are paying for it just the same 
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Arnould on MarineInsurance. . . . $30.00 


Birdseye’s Abbott’s Ency. of General, 
Business and Legal Forms . . . 18.50 


Carver on Carriage of Goods by Sea ._ 18.00 
Congdon on General Average, 2nd 
Edition .. . 6.00 


Cook on Corporations, 6 vols.,” 8th 
Edition . . 50.00 


Frohlich & Schwartz on ‘Motion Pictures 10.00 
Lewis on the Law of Leases .. . 10.00 
Marsden on Collisions at Sea, 8th Edition 15.00 


Maupin’s Marketable Title to Real 
Estate, 3rd Edition .. . 10.00 


Nims on Unfair Competition, 2d Edition 10.00 
Roscoe on Damages on Collisionsat Sea 5.00 


Sedgwick on the Measure of anaes, 
9th Edition .. . ; 30.00 


Walker on Patents, 5th Edition core Ee 
Williston on Contracts, 5vols. . . . 50.00 
Williston on Sales, 2 vols., 2nd Edition 20.00 


Willoughby’s Constitutional Law of 
the United States, 2 vols... . 15.00 


Wolfe’s Inheritance Tax Calculations 4.50 


White on New York Corporations, 9th 
Edition, and Annual1924 . . . 22.00 
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JUDICIAL POWERS THAT SHOULD BE EXERCISED 


ortant Part i! 


he Viewpoint of a Trial Judge—Cotirts Do Not Exert the Power They Now 
Prevent Unnecessary Delays Before, During and After the Trial—Judge’s 
England, Canada and Our Federal System—How 


Reviewing Courts Can Help* 





By Hon. CHAUNCEY L. NEWCOMER 


Oh 4 Iss ciation of Comme n Pleas 


vave you some figures 


AST yea scussed the power of the trial judge 
to bring a case to trial 23 Ohio Law Bulletin, 
53 At that ti 4 


wing the lisposed of and the condition of 
docket ye I vy to discuss not only the 
¢ ge to bring the case to trial but also 

e judicial { r during the progress of the case. 
Phe 1d statisti prepared by the clerks and 
retary of state for the year ending 
ne 30, 19: how that 4,544 more cases were filed 
1 We e court ommon pleas during 
e pre g ihe disposed of 73,224 
es eding year they disposed of 
1,268 ge number of cases disposed of per 
idge du ir was 572; during the preceding 
ear, 556. e 30 las number of pending 
cases in ¢ inties in this state was more than 
e nun es filed in that county in one year. 
25 cou pending cases are more than the 
ises filed months. The judge has the power 
’ assign cases for trial as soon as they are at issue. 


common pleas judges in Ohio to try 
the total number of cases 


he cases. in 64 counties 
lisposed of than 572, less than the average num- 
er of cases disposed of per judge. In 19 of the 25 


yuuntic e pending cases are more than the 
ses filed ionths, the judges are disposing of 
ess than tl ige number of cases per judge. 


In the United States Courts, according to an arti- 


le in the N York Times, there was then pending in 





Federal « ts 162,000 cases—125,000 cases are filed in 
those « year. In the Federal courts the 
pending cas re equal to the cases filed in those courts 
in 15%4 mont In Ohio in the courts of common 
pleas the nut €! f cases filed in a year is 75,065 and 
the number of cases pending is 50,462, the pending 
cases being il to the number of cases filed in 
eight mont! In other words, the average Federal 
docket is 1] months behind: the average common 
pleas court et in Ohio is eight months behind. By 
reason t time for pleadings, and by reason of 
the time necessary in foreclosures and receiverships, 
the average et should be about four months behind. 
In Cuyahoga county the number of pending cases 
equal the « led in 5.8 months. In the actual trial 
of cas Cleveland the equity cases, divorce 
uses and teste ses reached in less than 
5.8 m jury trials are reached in about 9 
months 
I ( ustice has the right to assign judges to 
places vork is to be done. It is up to the 
judges, wv e assistance of the members of the bar, 
to see t work is done within a reasonable time. 
*Pr S al meeting of the Associa- 
tion of Commor leas Judges, Cincinnati, 192% 


219 


Judges, 1025 


In criminal cases and in personal injury cases delay is 
often sought by the attorneys for the defense. In 
doubtful cases brought to obtain money by way of 
settlement delay is usually sought by the plaintiff 
If the case is brought to trial promptly, witnesses will 
tell more nearly what occurred, and will not testify so 
much from what they believe occurred by reason of 
hearing the matters rehearsed. The time to complete 
the pleadings is ample. The court has the power to 
place the case on the trial list over the objection of 
all counsel. The judge can prevent delay; the clients 
do not want delay, the lawyers frequently seek delay. 

If a person goes to a tailor for a suit, he expects 
results within a week. If he goes to a lawyer for a 
suit, the average time in Ohio in which he gets results 
is eight months. Of course there is a difference in the 
fit and the fitter, a difference in the trying on, and the 
trier. But there is no valid reason for so great a 
difference in the time of getting results. In any other 
line of business activity a delay of eight months in 
getting what should be delivered in three or four 
months would not be tolerated. The courts that are 
now dispatching business with the speed that was in 
vogue in the leisurely days of sailing vessels and ox 
carts, are not keeping pace with the present day civili- 
zation. An age which is accustomed to the speed of 
the radio will be impatient with court procedure based 
upon the needs of an age that has passed. Relief can 
be obtained without legislative action. “The judicial 
power of the state is vested in courts.” 

The courts not only permit delays before trial in 
failing to force the case to trial, but too often permit 
delays after the case has been submitted. During the 
past year a demurrer was resubmitted to me which 
had been submitted to another judge two years before. 
That judge had held the demurrer for 22 months until 
his death. A case in equity which required several 
days to take the evidence was resubmitted to me on 
the transcript of the evidence seven months after it 
had been submitted to another judge who had held it 
for five months until his death. I am not yet ready 
to die. I decided the demurrer as soon as it was sub- 
mitted and decided the equity case immediately after 
reading the transcript of the evidence. 

I commend the Supreme Court for shortening the 
time before hearing in that court, and for promptly 
deciding a case after it has been submitted. The Court 
of Appeals in some of the circuits ought more promptly 
to decide submitted cases. But much more ought to be 
done by the Court of Appeals in shortening the time 
between the decision in the court of common pleas 
and the submission of the case in the Court of Ap- 
peals. In criminal cases and in some civil cases it is 
usual to get a stay of execution of sentence or judg- 
ment by applying to the Court of Appeals for such 
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stay. In a recent case heard by me which should 
speedily be terminated, I suspended execution of the 
judgment for fifteen days to enable the parties to 
get into the Court of Appeals. The stenographer had 
the bill of exceptions ready before the expiration of 
fifteen days. The case should have been heard promptly 
in the reviewing courts. A stay of execution was 
obtained in the Court of Appeals. The bill of excep- 
tions, although ready a month before, was filed on the 
fortieth day after overruling the motion for a new 
trial. The case has not yet been heard in the Court of 
Appeals. 

The Court of Appeals has the power to suspend 
execution of sentence on condition that the bill of 
exceptions be filed by a certain date and the sentence 
be no longer suspended if the bill of exceptions be 
not then filed. Other illustraticns can be given in 
which the court has power to prevent delays. The 
courts do not use the power which they now have to 
prevent unnecessary delay before, during and after the 
trial. 

By reason of the failure of the courts to keep 
abreast with the activities of this age, to meet the new 
situations promptly, economically and efficiently as they 
arise, a demand for the creation of boards and com- 
missions to handle many questions which more properly 
should be presented in a court, has arisen. Some 
courts have so far forgotten that the judicial power is 
vested in the courts that they have sat with a jury 
and submitted a controversy, a case, to the jury upon 
the transcript of what occurred before the industrial 
commission, and that alone. The court either hears a 
case with all the judicial power that is inherently in a 
court or it does not hear it at all. The court should 
try the case as a court or refuse to hear the appeal. 
The legislature can neither add to nor detract from 
the judicial power that is vested in the courts. The 
courts themselves by failing to keep abreast with the 
demand of the times have caused the creation of some 
of these boards. 

The legislature has attempted to prevent delay 
after a case has been submitted by providing in sec 
tion 1685 G. C., that a case shall be decided within 
thirty days after it has been submitted. Other acts 
have attempted to compel the hearing of a case within 
thirty days after it is filed. The enactment of these 
laws is a criticism of the delay in the courts. But the 
legislature has no more right to tell a court when it 
shall hear or decide a case than the court has the right 
to tell the legislature when to vote on a law. 

The courts fail to use the power which they now 
have. The history of the development of the law, the 
entire background of the law in England, in Canada, 
in the Federal Courts of the United States and in the 
courts of Ohio is much the same. Yet there is a 
marked difference in the exercise of the judicial power 
in these jurisdictions. In England and in Canada the 

courts exercise this judicial power. In the Federal 
Courts of the United States the courts have used 
much more of the judicial power than has been exer- 
cised by the courts in the state of Ohio. 

The Constitution of the United States and the 
Constitution of the State of Ohio both state that the 
judicial power is vested in the courts, not granted to the 
courts. Some powers are granted by the constitutions. 
The judicial power was in the courts at the time the 
constitutions were adopted. The constitutions recog- 
nize that fact by saying this power is vested in the 
courts. The legislature does not have the power to 
take it away. Is there any reason why the courts 


should not use it? Should the judge be a mere umpire 


between skilled lawyers or should he guide the trial 
of the case? Should he remain silent when lawyers 
depart from the issues, or should he bring them bac! 


to the case without waiting for the other side 


object? Should he remain silent when iwyer dos 
not bring out what a witness knows, or should he 

proper questions bring the facts to the attention of the 
jury? Should he assist the jury in sifting out the 
material evidence, or should he give a colorless charge 
which contains nothing but general propositions « 
law? In England the judge tries the case, the lawyers 


assist. In Ohio the lawyers try the case, the judg: 
sometimes does no more than preserve order, and som¢ 
times not even that. If the judge does more than 
preserve order alleged misconduct of the judge 1S 
strenuously urged in the reviewing courts as a ground 
for reversal. 

We know that able experienced lawyers, whose 
fee for the trial of the case may be more than a year's 
salary of the judge, resent any interference by the 
judge in the conduct of the case, yet it is the duty 
of the trial judge to conduct a case so that the rights 
of each party may be fully developed and protected 
The judge, not the lawyer, should control the conduct 
of the case. When reviewing courts fully realize this 
right of the trial judge, when reviewing courts cease re 


versing because of a “wink or a nod me othe: 
alleged misconduct of a trial judge who has assisted 
the jury to grasp the turning point of the case, then 
many of the trial judges will not be so timid about 
showing that they are able judges in jury cases as 


well as in equity cases. 

In the trial of equity cases the facts are deter 
mined by the court without the assistance of a jury 
In the trial of many civil cases a jury is waived and the 
facts are submitted to the court. Facts are facts 
whether investigated on the law or the equity side of 
the court. In equity cases the court must determine 
the facts. In jury cases in most of the states the 
opinion expressed by the court on any phase of the 
facts is regarded as reversible error. Is a judge sitting 
as a chancellor in an equity case endowed with greater 
wisdom, with greater ability to sift the evidence and to 
determine the facts, with greater fairness to arrive at 
justice than the same judge when sitting in a case 
tried to a jury? 

In England, in Canada, and in the Federal courts 
the judge continues in jury cases to be an important 
part in the conduct of the trial, and in the determina- 
tion of the issues. The court may analyze the evidence, 
may express an opinion on the evidence but must 
finally submit the matter to the jury for its determina- 
tion. In twenty-one of the states of the United States 
the trial judge is prohibited by the state constitution 
from expressing any opinion to the jury on the facts. 
In one or two of the states the constitution goes so 
far as to provide that the jury is the judge of both 
the law and the facts. The pioneer spirit which en 
joyed the excitement of the trial of a law suit, which 
was thrilled by the mere sport of the game, has so 
influenced the electorate that in twenty-one states the 
power of the judge to assist the jury in arriving at 
the facts on the trial of a case has been shorn by the 
constitution enacted by the people. In eighteen states 
by court decisions the courts themselves have attempted 
to deny to themselves the power, the right, to comment 
on the evidence or to express an opinion on the evi- 
dence to the jury. In nine of the states the courts 
have recognized the right of the trial court to comment 
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he same as in the Federal courts. 


tn be accurate because of 
constitutions and in court prece- 
of the states the courts have by 


same power to comment on the 
he trial of the case as the Federal 
; power, which the legis- 
iy, because some reviewing court 
I challenge the right of a review- 


trial court of a power vested in 

e constitutior 
opinion, bent on the sport of the 
the spirit of the American fron- 
Y is a forensic arena where law- 


ire the winners, where the judge 

‘ontesting counsel, not assist- 
x the rights of contending parties, has 
ito the halls of The bill 
the power of the judge was intro- 
Federal judge uses 


congress. 


deprive them of this advantage which they have ac- 
quired by reason of their long years of practice and 
their accurate knowledge of the precedents of the past 
Reforms that are forced upon us from without may be 
ill-considered, and may tend to break down the sys- 
tem. It is better that reforms be forced from within 

rhe time limits within which acts are to be done 
should be shortened, an arbitrary time limit should be 
fixed only to acquire jurisdiction, after that the judge 
should have discretion. At present, if a motion for a 
new trial is filed on the fourth day, or bill of exceptions 
on the forty-first day, it is too late. Some of the time 
limits are too long. The practice should be made 
more elastic. The time within which to file the paper 
giving any court jurisdiction should be fixed; the times 
for filing all other papers should not be absolute; the 
judge should have discretion in the matter of the filing 
of papers in every step of the procedure after the orig- 
inal paper giving jurisdiction is filed. The appellate 
judge should likewise have discretion in all matters, 


ested in him during the trial and except that the original paper giving jurisdiction should 
his cl e jury be filed within a certain time, and that time should be 
When t eme Court of Ohio stated in sub- shorter than at present. 

nce tl judge should not by nod or wink In the conduct of the trial of an equity case the 
cate the opinion of the judge on the evidence is produced with more freedom, the judge 
ence, or the credibility of a witness, it attempted to feels more at liberty to ask any* question, reviewing 
eprive the ge of the right to assist the jury, courts do not criticize the conduct of the trial judge in 
vhich right has existed throughout the history of the an equity hearing. In the trial of a case to a jury the 
ommon law | now exists. The Constitution of judge has the same power to interrogate witnesses, 
Ohio does not deprive the judge of this power. A _ to bring out the facts; and under the constitution has 
part of th power which has come down with the power to assist the jury in analyzing the evidence, 
the common | eing a part of the common law at and has the right to express an opinion upon the evi- 
he time loption of the constitution, is the dence, leaving to the jury the ultimate decision. If a 
right of th udge to assist the jury in arriving jury is present, the law of evidence is more strictly 


drawn. If the court in ruling upon the admissions 


lly to submit the issues to the jury 
or rejections of evidence states anything to the jury 


Ohio is one of the states that 


at the tacts, 


for its determination 


by action of the courts does not use this power. The to assist the jury, counsel promptly take exceptions 
revising courts have denied the trial courts the right to and urge them in the upper courts as ground for re- 
use this powet [hese precedents are not based upon versals. If anything is given in a charge except some 
the comm They are precedents growing out of plain statements of general principles which the jury 


pioneer situation, out of a time when the judges is supposed to apply to the case, that is, if the judge 


} 
a 





frequently were not lawyers. They are precedents attempts to assist the jury in picking out the turning 
suited to the court of a justice of the peace. We hope point in the case, and directs the jury’s attention to 
in Ohio we t least by that stage in our civilization. _ the evidence relating thereto, this is urged in the upper 
Yet too oftet it is the sport of the courts as ground for reversal. 
game play lawyers rather than the jus- Trial judges in cases with a jury often do not 
tice of t ucts public attention. It is assist in getting all the evidence. The reason for this 
he law t vil the parties. Reviewing courts is that if a jury is present the trial judge, to avoid 
in Ohio | | that it is reversible error for the possibilities of reversal, says nothing at the trial; the 
judge to comment to the jury on the evidence, to charge is one that does not contain error for the reason 
express | pinion on the evidence, yet those are that it contains nothing except some general principles. 
court-made | lents which can be overruled by the When I went on the bench several trial judges stated 
same power that made them. If such precedents were to me that the safe thing to do in the trial of a jury 
ever justified the conduct of trial judges in Ohio case is to make no comments during the progress of 
we hope the ( t now justified the trial, and to give a short charge on general prin- 
I know well that able lawyers skilled in a ciples. Judges in Ohio and in other states in discussing 
particular branch of the law who rely upon their tech- the work on the bench with me have stated that in 
nical knowledge and upon their ability to sway juries, order to avoid reversals they say little or nothing dur- 
resent ence by the trial judge in the trial of ing the trials. This expresses the attitude of the trial 
the case. } ithstanding this attitude of the bar it judges toward the courts of review. The legislature 
still remains t luty of the bench to try the case so long ago enacted a law, Sec. 11364 G. C., which pro- 
that justice 1 be the result vides that if substantial justice has been done in the 
It is a commentary upon the bar of the sev- case a reviewing court should not reverse the case 
eral state t \merican Union that most reforms unless the errors were clearly prejudicial. The fact 
must be pon them from without. Precedents, that the legislature deemed it necessary to enact such 
many of them dealing with situations of an age that is a statute is a criticism of the conduct of reviewing 
past, not applicable to the changed conditions of the courts. Most of you are ambitious to be on a higher 
present t iterally read. The bar having learned bench—you will probably forget the troubles of a trial 
these precedents and used them to the disadvantage judge when you get there. Notwithstanding this stat- 
of the less ned, oppose any change which might ute has been on the books for many years, at the pres- 
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ent day reviewing courts, apparently, sometimes do 
not know, or if they do know, do not understand this 
statute. Cases in the reviewing courts are reversed 
upon errors which are not prejudicial. Some of the 
higher courts in a leisurely review of the questions 
which the trial judge had to decide instantly find error 
which occurred during the rush of the trial, which did 
not influence the jury, and reverse the case. Other 
courts of review in Ohio approach cases from a dif- 
ferent point of view. They assume that the judgment 
of the lower court is right. If substantial justice has 
been done the case is affirmed upon that ground irre- 
spective of errors appearing in the record. 

In criminal cases too often, in this twentieth cen- 
tury, rules and precedents are applied which were 
created during a civilization of the eighteenth century 
which demanded them because of harsh laws. The 
laws with the severe penalties have been changed, the 
procedure remains. The precedents of that day de- 
signed to prevent the execution of persons for petty 
crimes are now retained to free persons who if con- 
victed could receive but light sentences. In the year 
1925 in the state of Ohio, reviewing courts were re- 
versing criminal cases for the reason that the review- 
ing court was not satisfied by sufficient evidence to 
prove the defendant guilty beyond a reasonable doubt 
of the crime charged. It is within the power of 
appellate judges to make changes in the precedents 
that will affect the whole spirit and purpose of our 
system of criminal justice. 

Reviewing courts ought to remember that the 
presumption is in favor of the judgment of the lower 
court; if reviewing courts would follow what the 
legislature has expressed by enacting section 11364 
G. C., if reviewing courts would reverse only when 
satisfied that substantial justice has not been done, 
then trial judges would give more attention in their 
charges and during the trial to assisting the jury. In- 
terrogatories submitted by the court would be more 
freely used. Trial judges have stated to me that they 
charge the jury not for the purpose of instructing 
the jury but for the purpose of avoiding error in the 
upper court. This is a reflection of the attitude of the 
lower courts toward the reviewing courts which the 
reviewing courts should by their decisions remove. 

Section 11364 G. C., in saying in substance that 
reviewing courts shall not reverse if substantial justice 
has been done, does not declare any new law. In fact 
there is grave question as to whether or not the legis- 
lature has any right to attempt to invade the judicial 
power by such an act. The judicial power being 
vested in the courts by the constitution of the state 
of Ohio, neither the people by a majority of the elec- 
torate nor the legislature can take that power away 
from the courts except by amending the constitution. 
If the courts do not use this power, or if the courts 
abuse it, then they are to be criticized for their omis- 
sions or acts of commission. 

The appellate judges do not make the law of the 
case. The trial judge does that, the appellate judges 
merely state that he is right or wrong, by affirming or 
reversing the lower court. It is for the trial courts 
to take the steps in advance, hoping that the reviewing 
courts will keep apace in the procession. The trial 
judge should not only be familiar with the forces that 
control the present day civilization, with the trend of 
modern thought, with the hopes and ambitions of this 
age, but he should also have a knowledge of the prece- 
dents which have grown out of the wisdom of the 
ages that have passed, he should not only know the 
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needs of today but he should know the pre edents o 


yesterday. The lack of either of these seriously in 
capacitates a judge. If we must have a j 
lacks one or the other of these quali cations 
who is well grounded in the precedents of 
a safer judge than the one who knows 
of public opinion of the present 

May we look forward to a judiciary in 
lected without reference to bloc, party Or power, as- 
sured of tenure in office, unhampered by a 
to appeal to the public through the press or by public 
addresses in order to assure re-election; receiving at 
least sufficient compensation to enable them to pay ? 
the ordinary living expenses for themselves and theit 
families, so that they may not be compelled to rely 
upon other income for a fair living; receiving a re- 
ward commensurate with the services rendered ; having 
as a preliminary qualification, six or eight years of 
actual court practice; knowing the law of yesterday 
but guided only by those precedents that are applicable 
to the civilization of today—fearless, learned, courage- 
ous, just? 
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Calendar of Coming Events 


American Bar Association Meets at Denver, Colo- 
rado .. ca ; July 14-15-16 


Conference of Bar Association Delegates Holds 
Special Meeting at Washington, D. C .April 28 

American Law Institute Holds Fourth Annual 
Meeting at Washington, D. C , 
miaterse aod April 29-30 and May 1 


Texas, Arkansas and Louisiana Bar Associations 
Hold Joint Meeting at Texarkana...April 22-23-24 
Mississippi State Bar Association Holds Annual 
Meeting at Biloxi April 27 
Georgia State Bar Association Holds Annual Meet- 
ing at Tybee Island June 3-4-5 
Iowa State Bar Association holds Thirty-second 
Annual Convention at Davenport June 17-18 
Illinois State Bar Association Holds 50th Annual 
Meeting at Rock Island-Moline June 24-25-26 
Wisconsin State Bar Association Holds Annual 
Meeting at Kenosha June 24-25-26 
North Carolina State Bar Association Holds An- 
nual Meeting at Wrightsville June 30, July 1-2 
The Conference of Commissioners on Uniform > 
State Laws Meets at Denver. July 6-10 
Indiana State Bar Association Holds 30th Annual 
Meeting at Michigan City, Ind July 8-9 
Montana State Bar Association Holds Annual 
Meeting at Great Falls Week of ..July 5 
Minnesota State Bar Association Holds Annual 
Meeting at Duluth July 13-14-15 
Commercial Law League Holds 1926 Convention 
in San Francisco in Week Beginning July 19 
California State Bar Association Holds Annual 
Meeting in Yosemite Valley September9-10-11 ‘ 
Missouri Bar Association Holds Annual Meeting 
at Kansas City October 1-2 



















REVIEW OF RECENT SUPREME COURT DECISIONS 


State Police Power and Interstate Commerce—Injunction of Railroad Extensions Made With 


out (Comn 


ssion’s Consent—Order to Remove Unjust Discrimination—Duty of Railroad 


to Prove Value of Use or Damage Suffered During Federal Control in Order to Re 
cover Compensation—North Carolina State Inheritance Tax on Stock of Non- 
Resident—Gifts in Contemplation of Death—State Taxes on Rolling Stock 
—Special Assessments 





By Epcar Bronson TOLMAN 


Interstate Commerce,—Exercise of the State Police 
Power 


The Washington Quarantine Act is unenforceable and 
has become an illegal interference with interstate commerce 
because Congress by the passage of the act authorizing the 
Secretary of Agriculture to declare and enforce quarantine 
against plant diseases “has acted and occupied the field.” In 
these circumstances the failure of the Secretary to act sup- 
ports the presumption that action was not necessary. 


Oreg ishington Railroad & Navigation Co. 
State of | ington, Adv. Ops. 332, Sup. Ct. Rep. 


The u1 il interest of this case is twofold; it 


lies on the one hand in a further delimitation of 
that field where the State’s police power may be 
caused to ld to the exercise of Congressional 
power, and on the other hand in the serious prac- 
tical probl hich the decision evokes in depriv- 
ing the States of the power to prevent the intro- 
duction from other States of threatening plant dis- 
eases OF pal tes. 

By enacted in 1921 the State of Washing- 
ton autl its Director of Agriculture to estab- 
lish and maintain quarantine necessary to keep out 
of the State plant diseases and insect pests injurious 
to agriculture The Director was authorized to 


make inspections, and to prevent the movement 
into the State of infected articles, and the Act pro- 
vided for punishment by fine or imprisonment. 

immer of 1921 the Director determined 
that the alfalfa weevil, a dangerous insect pest, was 


prevalent in territories adjacent to the State of 
Washingto1 \cting under this statute, he forbade 
the introd n into the State of alfalfa hay and 
alfalfa m« The bill alleged that the railroad, 
knowing of this quarantine, nevertheless had carried 
and was threatening to continue to carry into the 
State carloads of alfalfa. A temporary injunction 
was issued and the railroad filed an answer. On 
behalf of 1 State it was shown that the railroad 
was carrying infected alfalfa through parts of 
Washingt here alfalfa was raised, and that the 
only ki n method of checking the pest was 
through quarantine. The railroad introduced evi- 
dence that the dangers from the weevil 
were exaggerated, and that infection from hay 
shipy irs was very ny tees The local 
court made the injunction permanent, and the 
Supreme Court of Washin oil. affirmed the decree. 
Under Section 237 of the Judicial Code the case was 


brought to the Supreme Court of the United States, 


and there the decree was reversed, two Justices 
dissenting. 

The Curer Justice delivered the opinion of the 
Court. He reviewed the facts and then stated the 
general principles of law here applicable: 

In the absence of any action taken by Congress on 
the subject matter, it is well settled that a state in the 
exercise of its police power may establish quarantines 
against human beings or animals or plants, the coming 
in of which may expose the inhabitants or the stock or 
the trees, plants or growing crops to disease, injury or 
destruction thereby, and this in spite of the fact that 
they necessarily affect interstate commerce. 

He quoted from Gibbons v. Ogden, and a recent 
case, wherein the power of the States to enact 
quarantine legislation as a part of their police 
power, where not in conflict with Federal action, 
was clearly set forth. He then considered the first 
contention of the company: that the law went too 
far in that it forbade importations from certain 
States without qualifications and without any limit 
of time. Distinguishing a case cited in support of 
this contention, he said: 

We think that here the investigation required by the 
W ashington law and the investigation actually made into 
the existence of this pest and its geographical location 
makes the law a real quarantine law, and not a mere 
inhibition against importation of alfalfa from a large 
part of the country without regard to the conditions which 
might make its importation dangerous. 

But the principal, and the successful, conten- 
tion of the railroad was that by certain enactments 
included in the Agricultural Appropriation Act of 
March 4, 1917, Congress had asserted its power with 
respect to the interstate commerce aspects of plant 
diseases, and had hence invalidated state legisla- 
tion in this field. Section 8 of this Act authorizes 
the Secretary of Agriculture “to quarantine any 
State, Territory, or District of the United States, or 
any portion thereof, when he shall determine that 
such quarantine is necessary to prevent the spread 
of a dangerous plant disease or insect infestation, 
new or not theretofore widely prevalent or dis- 
tributed within and throughout the United States. 

” The Act forbade the shipment, upon notice 
of such quarantine, of any “plant products” capable 
of carrying the disease or pest giving rise to the 
quarantine. After quoting these sections, the 
learned Curer Justice said: 

It is impossible to read this statute and consider its 
scope without attributing to Congress the intention to 
take over to the Agricultural Department of the Federal 
Government the care of the horticulture and agriculture 
of the states, so far as these may be affected injuriously 
by the transportation in foreign and interstate commerce 
of anything which by reason of its character can convey 
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disease to and injure trees, plants or crops. All the sec- 
tions look to a complete provision for quarantine against 
importation into the country and quarantine as between 
the states under the direction and supervision of the 
Secretary of Agriculture. 

It remained to consider certain cases upon 
which the State relied. A case holding that an 
early Colorado statute making it unlawful to im- 
port certain classes of diseased horses was not in- 
consistent with the Federal Animal Industry Act, 
was distinguished in the following paragraphs: 

It is evident that the Federal statute under consid- 
eration in the Reid case was an effort to induce the states 
to cooperate with the general Government in measures 
to suppress the spread of disease without at all inter- 
fering with the action of the state in quarantining or 

taking any other measures to extirpate it or prevent its 
spread. Indeed the Commissioner of Agriculture in that 
case was to aid the state authorities in their quarantine 
and other measures from federal appropriation. The act 
we are considering is very different. It makes no refer- 
ence whatever to cooperation with state authorities. It 
proposes the independent exercise of Federal authority 
with reference to quarantine in interstate commerce. It 
covers the whole field so far as the spread of the plant 
disease by interstate transportation can be affected and 
restrained. With such authority vested in the Secretary 
of Agriculture, and with such duty imposed upon him, 
the state laws of quarantine that affect interstate com- 
merce and thus Federal law can not stand together. The 
relief sought to protect the different states, in so far 
as it depends on the regulation of interstate commerce, 
must be obtained through application to the Secretary 
of Agriculture. 

In the relation of the states to the regulation of in 
terstate commerce by Congress there are two fields 
There is one in which the state can not interfere at all, 
even in the silence of Congress. In the other, and this 
is the one in which the legitimate exercise of the state’s 
police power brings it into contact with interstate com- 
merce so as to affect that commerce, the state may exer- 
cise its police power until Congress has by affirmative 
legislation occupied the field by regulating interstate com- 
merce and so necessarily has excluded state action. 

With reference to a later case involving state 
regulation of switching service of interstate cars, 
he said: 

The number of cases decided since that case and above 
cited have made it clear that the rule, as it always had 
been, was not intended in that case to be departed from 
That rule is that there is a field in which the local inter- 
ests of states touch so closely upon interstate commerce 
that in the silence of Congress on the subject, the states 
may exercise their police powers and local switchings as 
in that case, and quarantine as in the case before us, 
are in that field. But when Congress has acted and oc- 
cupied the field, as it has here, the power of the states 
to act is prevented or suspended 

Finally, the application of this conclusion to 
the present state of facts was made in these words: 

It follows that pending the existing legislation of 
Congress as to quarantine of diseased trees and plants in 
interstate commerce, the statute of Washington on the 
subject can not be given application. It is suggested that 
the states may act in the absence of any action by the 
Secretary of Agriculture; that it is left to him to allow 
the states to quarantine, and that if he does not act there 
is no invalidity in the state action. Such construction as 
that can not be given to the federal statute. The obliga- 
tion to act without respect to the states is put directly 
upon the Secretary of Agriculture whenever quarantine 
in his judgment, is necessary. When he does not act, 
it must be presumed that it is not necessary. With the 
federal law in force, state action is illegal and unwar- 
ranted. 

If the gravity of the consequences of this deci- 
sion causes it to be questioned, it will be chal- 
lenged, if at all, only on the pronouncement in the 
closing paragraph, just quoted, regarding the pre- 
sumption to be drawn from non-action by the Sec- 
retary of Agriculture. On this point, Mr. Justice 








McReynolds and Mr. Justice Sutherland, dissent- 
ing, said: 
We cannot think Congress intended that the Act of 
March 4, 1917, without more should deprive the States 
of power to protect themselves against thr t l 


| r 


aster like the one disclosed by this record 


If the Secretary of Agriculture had taken some 
affirmative action the problem would be a very different 
one. Congress could have exerted all the | W 
this statute delegated to him by positive and direct en 
actment. If it had said nothing whatever certainly the 
State could have resorted to the quarantine; and 
same right, we think, should be recognized when its agent 
has done nothing 

It is a serious thing to paralyze the efforts of a State 
to p: vlect her people against impending calamit 1 i 
them to the slow charity of a far-off and perhaps supi 


federal bureau. No such purpose should be attributed 
to Congress unless indicated beyond reasonal t 
Case argued by Mr. Arthur C. Spencer for plain 
tiff in error and by Mr. R. G. Sharpe for defendant in 
error. 
Carriers,—Extensions, Industrial Tracks 
Equity will enjoin the construction of extensions made 
without consent of the Interstate Commerce Commission, 
and will determine for itself whether the proposed construc- 
tion is an extension requiring a certificate of convenience 
and necessity, or an industrial track, which requires no such 
certificate. 





The i” ras « i fic Rail iy Co ylil] ( l 
rado & Santa Fe Railway Co., Adv. Ops. 293, Sup 
Ct Rep. v. 46, p 263. 

Paragraph 18 of Section 402 of the ‘Transporta 


on Act of 1920 prohibits carriers from extending 
1eir lines without first obtaining a certificate of 
convenience and necessity from the Interstate Com- 
nierce Commission. Paragraph 22 excepts indus- 
trial spurs or sidetracks from the operation of this 


ti 
tl 


requirement. Paragraph 20 conveys irisdiction 
upon courts of equity to enjoin constructions about 
to be made contrary to the provisions of Paragrap! 
18. 

Suit was brought by the Texas & cific Com 
pany to enjoin the coiustruction by the Santa Fe 
Company of projected trackage from its main line 
te the Industrial District west of Dallas, Texas 
No certificate had been obtained from the Commis- 
sion, and plaintiff's contention was that the pro- 
posed trackage was an extension and not an indus 
trial sidetrack. The District Court so concluded 


and granted an injunction until a certificate should 
be obtained. The Circuit Court of Appeals for the 
Fifth Circuit reversed this decree. Upon further 
appeal to the Supreme Court the decree was again 
reversed. 

Mr. Justice Brandeis delivered the opinion of 
the Court. Three contentions were successively 
considered, of which the first involves the impor- 
tant point of law. Here the Santa Fe argued that 
the issue whether the proposed trackage was an 
extension was an administrative que 
until the Commission had decided that question 
the aid of the courts could not be invoked. But a 
consideration of the relevant provisions of 
caused the learned Justice to conclude adversely to 
this contention. He said: 









A carrier desiring to construct new tracks does not 
by making application to the Commission, necessarily 
admit that they constitute an extension. It may secure a 
determination of the question, without waiving any right 
by asserting in the application that in its opinion a cer- 
tificate is not required because the construction involves 
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mly an industrial track. But a party in interest who is 


pposed to tl ruction is n ithorized by the Act 
to initiate before the Commission any proceeding con- 
ning tl [If application for a certificate has 
been made iy appear there in opposition. If no 
h aj been le, paragraph 20 affords 
n the ) That remedy is both affirmative 
nd comp! 
The f t f the court upon an application for 
an injunct er paragraph 20 is a very different one 
from that « ed by the Commission when, having 
taken jur nder paragraphs 19 and 20, it grants 
r refu t The function confided in the 
Commissiot mparable to that involved in a deter- 
minati t ropriety or application of a rate, rules 
pr tice t the exercis« f administrative judg 
ment. W t matter i f that character, no justi- 
fiable que ordinarily until the Commission has 
acted. (Cit The function of the Court upon 
the applicat f n injunction is to construe a statutory 
provision and ply the pr sion as construed to the 
facts tion of paragraph 18 is absolute. If 
I } in extensior nd no certificate has 
é t ty it terest posing construction 
entitled ht to an ir ction. The issue pre- 
ted t 1 denial t the proposed trackage 
s an exter loes not differ in its nature from that 
raised whe 1 is directed to the allegation that 
t def t tate ca (Citing case.) If 
the facts ar greed, the question is one of law. If they 
are not agreed court must find them. In the case 
at bar, the District court, having jurisdiction generally of 
€ partic nd of the subject matter, was called upon 
to determine ether an allegation in the bill, essential to 
the cau tion, was established This, the court 
cle had d Moreover, even if the question 
presents ‘ contended, pr perly one of jurisdiction, 
the ol t ged could not prevail I very court of 
general f tion has power to determine whether the 
i dit 1 to its exercise exist 
\ large part of the Court’s opinion is devoted 
to a reheat the facts bearing upon the next 
question hether or not the proposed.trackage was 
n fact ( n. The learned Justice held that 
these tracks were more than a mere industrial sid- 
ing, and ed the following general conclusion: 
l tion whether the construction should be al- 
ved of elled depends largely upon local condi- 
whi t tate regulating body is peculiarly fitted 
to al Moreover, the expenditure involved is 
rdinaril ll. But where the proposed trackage extends 
nto territory not theretofore served by the carrier, and 
articular! re it extends into territory already served 
anotl er, its purpose and effect are, under the 
ew pol gress, of national concern. For inva- 
n throug new construction of territory adequately 
ved | carrier, like the establishment of ex- 
sively 1 tes in order to secure traffic enjoyed by 
ther, 1 e inimical to the national interest. If the 
purpose and effect of the new trackage is to extend sub- 
tantially t line f a carrier into new territory, the 
posed tr f nstitutes an extension of the railroad 
within t ning of paragraph 18, although the line 
be short Ithough the character of the service con- 
templ I hat commonly rendered to industries by 
meal ndustrial tracks. Being an extension, 
it cannot It unless the federal commission issues 
s certificat t public necessity and convenience require 
ts constructior The Hale-Cement Line is clearly an 
ex ns | ile 
The third point, also decided adversely to the 


lved the question of laches. The 
] facts did not warrant 

finding of laches; the Santa Fe had given no pub- 
licity to its plans, and the Texas & Pacific had 
odged protests as soon as it had learned of the 


: , or 
earned ist held that the 





itemplat extension 
Mi ] e McReynolds dissented on the 
cround that the question should have been first 
: itted to the Interstate Commerce Commission. 
Argued Messrs. T. D. Gresham and Thomas ] 
Freeman for appellant and by Mr. J. W. Terry for 





Carriers,—Unjust Discrimination 


An order to remove unjust discrimination does not re- 
quire the carrier to extend service to the prejudiced rail- 
road; unjust discrimination may exist although the carrier 
does not have direct physical connection with the prejudiced 
line. 

The courts will not substitute their judgment as to the 
essential similarity of services forming the basis of a com- 
plaint of unjust discrimination, for that of the Commission. 


Chicago, Indianapolis & Louisville Railway ( 
v. U nite d States et al., \dy Ops 285, Sup. Ct Rep 
v. 46, p. 226. 

Four steam railroads entering Michigan City, 
Indiana, maintained reciprocal switching service at 
this point. The South Shore Line, a short electri 
railroad running from a point in Chicago to Michi 
gan City, did not share in these privileges. It there 
fore brought a proceeding before the Interstate 
Commerce Commission to require one of these four, 
the Erie, to cease this discrimination against it 
Pursuant to an order to cease discrimination, the 
Erie elected to enter into such a switching agree 
ment with the South Shore. The Erie was the onl) 
one of the four having direct physical connection 
with the South Shore at Michigan City. Therefore, 
when, in a subsequent proceeding, the other three 
steam lines were required to remove this discrimina 
tion against the electric railroad, they brought suit 
in the federal court for Indiana to set aside the 
order upon the principal contention that their situa- 
tion was in this respect different from that of the 
Erie. But the District Court denied the injunction 
and the decree was, on appeal, affirmed by the 
Supreme Court. 

Mr. Justice Brandeis delivered the opinion of 
the Court. The first argument was that as direct 
physical connection with the South Shore was lack 
ing, the order in effect required the three railroads 
to extend their lines without the necessary cet 
tificate of convenience from the Commission, and 
that there could here be no unjust discrimination 
because they could grant the switching service only 
by obtaining the consent of the intervening carrier 
he learned Justice said: 


The order does not require the steam railroads to 


extend any service to the South Shore It leaves them 
free to remove the discrimination by any appropriate ac- 
tion (Citing cases.) Direct physical connection with 


the carrier subjected to prejudice is not an essential 
(Citing case.) Unjust discrimination may exist in law 
as well as in fact, although the injury is inflicted by a 
railroad which has no such direct connection. Wherever 
discrimination is, in fact, practiced, an order to remove 
it may issue; and the order may extend to every carrier 
who participates in inflicting the injury. 

The railroads pointed to differences in impor 
tance and character of the business done by their 
lines from that done by the small electric line, 
chiefly a passenger carrier, and contended that 
therefore the switching service shared by the steam 
lines was essentially dissimilar from that which 
would be furnished the South Shore. To this con 
tention the learned Justice replied: 

Despite these facts, the Commission found that the 
circumstances and conditions were similar. The court 
cannot substitute its judgment for that of the Commis 
sion (Citing case.) The alleged lack of reciprocity 
and the other facts stated do not constitute, as a matter 
of law, differentiating circumstances which negative dis- 
crimination. 

The contention that the order in effect com- 

pelled the steam roads to permit the South Shore to 
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take part of the business theretofore handled by 
them and hence took their - 
of the numerous recent cases in which this exact 
contention had been considered and _ rejected 
linally, the learned Justice took up and rejected 
the argument that the record failed to show that 
the South Shore was engaged in a general trans- 
portation of freight. He said: 


Since the decision of this case bele w, it has been held 
by this Court that the Commission has power to prevent 
unjust discrimination practiced by an electric railroad 
against a steam railroad engaged in interstate commerce, 
even if the electric line is neither operated as part of a 
steam railway system nor engaged in the general trans- 
portation of freight in addition to its passenger and 
express business. (Citing case.) It is insisted, however, 
that the ‘imitation contained in Section 418 applies, be- 
cause in this case it is the electric line which is seeking 
relief. The contention is gr less. Rage neg the 
Commission found that the South Shore is also engaged 
in the general transportation of freight "Its finding is 
necessarily conclusive as the evidence taken before the 
Commission was not introduced below 
Argued by Mr. C. C. Hine for appellants, Mr 
Blackburn Esterline for the U. S., Mr. R. Granville 
Curry for the Interstate Commerce Commission, and 
by Ernest S. Ballard for the Chicago, Lake Shore and 
South Bend Ry. 





Carriers,—Federal Control 


In order to recover compensation for the taking posses- 
sion and use by the Government of a railroad, the company 
must prove the value of the use taken or the damage suf- 
fered. A report of a board of referees awarding the “stand- 
ard return” does not relieve the railroad of making such 
proof where it is based on no evidence of pecuniary loss. 

Varion & Rve ] alli \ Rauz iy Co v Unite 1 
States, Adv. Ops. 290, Sup. Ct Rep. v. 46, p. 253. 

Suit was brought by the Marion & Rye Rail- 
way Company, operating a short-line railroad, to 
recover $14,425.94 as compensation for the alleged 
taking possession and use by the Government oi 
its road during the period of Federal Control. A 
board of referees appointed pursuant to Section 3 
of the Federal Control Act appointed this sum. 
The Government denied liability. The Court of 
Claims supported the Government’s contentions 
that there had been only a technical taking and 
that the company was entitled to no compensation 
because it had suffered no pecuniary loss. Judg 
ment for the Government was affirmed by the Su- 
preme Court, 

Mr. Justice Brandeis delivered the opinion of 
the Court. In sta — the facts he made it cleat 
that during the alleged Federal control the railroad 
had been run w ithout any interference by the Gov- 
ernment and had carried the same amount and kind 
of traffic as before. The company’s contention was 
that the Federal Control Act prescribed a definite 
amount of compensation based upon the average 
annual railway operating income for the previous 
year. But the learned Justice said: 

The provision did not establish a rule of compensa 

tion. The President was not permitted to agree to pay 
more, but he was left free to refuse to pay that sum. The 


carrier was left free to reject any offer that might be 


made. Where no agreement was reached, the carrier 
was relegated by Section 3 to proceedings for ascertaining 
the amount of just nsation. The question thus 
becomes one of deter the “just compensation” for 





the use taken or damage done. If Congress had intended 
that the “standard return” should be taken as the measure 
of just compensation, in any event, there would have been 


roperty without due 
process of law, was dismi 1 by reference to some 












apne a 
no occasion for a hearing before a board of referees. Th } 
amount so payable could have been determined cal 
culation from the “average” annual railway operating 
income which, by Section 1 of the Federal Control Act 
p. 452, the Interstate Commerce Commission itself wa 
required to ascertain and to certify to the President 

Thus, the fact that the right to recover compensa 

tion is a statutory one, did not relieve the railroad from 
the burden of proving the value of the use taken f the 
company or the damage suffered by it under rules ordi 
narily applicable to takings by eminent domain 

Furthermore, he held that as the board 
referees had simply adopted as its measure of con 
pensation the so-called “standard return” of the Act, 
without hearing any evidence as to whether the 
alleged taking had occasioned the company any ’ 


pecuniary loss, its report rested wholly upon as 
sumptions and did not relieve the company from 
the necessity of proving actual loss. 

Argued by Messrs. Ben B. Cain and Milton C 
Elliott for appellant and Mr. A. A. McLaughlin for 
appellee. 


Taxation,—State Inheritance Taxes 


The statute of North Carolina which seeks to impose an 
inheritance tax on shares of stock of a non-resident in a 
foreign corporation, licensed to do business in that state, is 
invalid, although two-thirds of its property is located there. 
The stockholder does not own the corporate property. 
Jurisdiction for tax purpose over the shares cannot, there- 
fore, be made to rest on the situs of part of the corporate 
property within the taxing State. 

Rhode Island Hospital Trust Co. v. Doughton, 
Adv. Ops. 355, Sup. Ct. Rep. v. 46, p. 256. 

Suit was brought by the executor of a resident P 

Rhode Island to recover a tax paid under protest 

and imposed upon the transfer of shares owned by 
decedent in a New Jersey corporation w 
been licensed to do business in North Caro 
shares were not located in North Carolina, and 
decedent had never resided there. The tax was 
imposed pursuant to a North Carolina statute tax 
ing shares in foreign corporations, no matter by 
whom held, where at least one-half of the property 
of the corporation is located within that State. 
Judgment entered by the trial court for the state 
taxing authorities was afirmed by the state Su- 
preme Court. The executor brought the case to 
the Supreme Court of the United States by wnit 
of error, and there judgment was souatind 

The Curer Justice delivered the opinion of the 
Court. The question was defined and decided i 
the following words: 





The question here presented is whether N rth Caro- 
lina can validly impose a transfer or inher e tax upon , 
shares of stock owned by a non-resident business 
corporation of New Jersey, because the corporation doe 


business and has two-thirds of its property within the 
limits of North Carolina. We think that the law of 


North Carolina, by which this is attempted is invalid 
It goes without saying that a state may not tax property 
which is not within its territorial jurisdiction, (Citing 
cases. ) 


The tax here is not upon property, but upon the right 


of succession to property, but the principle that the su 


ject to be taxed must be within the jurisdicti m of the 

state applies as well in the case of a transfer tax as i 

that of a property tax. A state has no power to tax the 
7 + 


devolution of the property of a non-resident unless it has 


jurisdiction of the property devolved or transferred. In 
the matter of intangibles, like choses in action, shares 
of stock and bonds, the situs of which is with the owner 
a transfer tax, of course, may be properly levied by tl 

state in which he resides. So, too, it is well established 
that the state in which a corporation is organized may 
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he taxation in that state of all 
by residents or non-residents 
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I ju North Carolina rests 
claim that because the New Jersey corporation 
is two-tl f its property in North Carolina, the 
State may ha of it k having a situs in 
North Car e extent of the ratio in value of its 
perty Carolina to all of its property. This 
n ' the st ler is the owner of the 
perty of t rporation, and the state which has juris- 
corporate property has pro tanto 
irisd ares « k. We can not concur 
n this : wner of the shares of stock in a com- 
pany is not tl wner of the corporation’s property. He 
s a right are in the « ings of the corpora- 
tion, as they e declared dividends, arising from 
the use of all its property. In t dissolution of the cor- 
poration he may take his aliquot share in what is left, 
after all the ts of the corporation have been paid and 
the assets livided in accordance with the law of its 
creation. But he does not own the corporate property. 
In conclusion the learned Cuter Justice briefly 
referred to and rejected a view advanced by the 
tate Supreme Court that the corporation had “been 
lomesticated” in North Carolina. It had not been 
re-incorpo! 1 in North Carolina; it was still a 
reign corporation 
Argued by Mr. John M. Robinson for plaintiff 
n error and Mr. Dennis G. Brummitt for defendant 


in erro! 
Taxation,—State Inheritance Taxes, Gifts in 
Contemplation of Death 


That part of the Wisconsin act imposing graduated 
taxes on transfers, which declares that every transfer made 
within six years prior to the death of the grantor without 
an adequate valuable consideration shall be construed to be 
made in contemplation of death, is discriminatory and void, 
there being no adequate basis for such discrimination be- 
tween gifts inter vivos. Nor can the tax be sustained on 
the ground of the necessity to prevent evasion of inher- 
itance taxes 


Sci r et al. v. State of Wisconsin et all., 
Adv. Op Sup. Ct. Rep. v. 46, p. 260. 

The executors and children of a decedent resi- 
dent of W nsin appealed from a court order 
imposing itance taxes upon four gifts made 
by the decedent to his wife and children within six 
years bi leath. The tax was imposed pursu- 
int to t ion of the Wisconsin inheritance 


law declaring every transfer made within six 


years pri death of the grantor, of a material 
part estate, v ut an adequate valuable 
consid be construed to have been made 
in conte death and taxable as such. A 
decisi e State Supreme Court held that this 
section not a mere prima facie presumption 
of fact, but a conclusive presumption that the gift 
was m yntemplation of death, irrespective 


The Supreme Court of Wis- 
the present case and 
ywer court. The case 
Court of the United 
there the judgment was 


intent. 

. » aa , , , 
affirm< i the judgment otf the k 
States writ of error nd 


Mr. Justice McReynolds delivered the opinion 


the ( Reviewing the opinion of the state 
urt, he l 

The ~ ( t f the State said: “The tax 
qt not a pt y tax but a tax upon the 
ght t e property from a decedent. It is an excise 
w S (legislative) intent was to tax only gifts 
ade i templation of death. That is the only class 
I legislature s that all gifts made within 








six years of the donor’s death shall be construed to be 
made in contemplation of death” (which means), “that 
they shall conclusively be held to be gifts made in con 
templation of death and shall fall within the one taxable 


class of gifts created by the legislature.” 


He 


The court below declared that a tax on gifts inter 
vivos only could not be so laid as to hit those made within 
six years of the donor’s death and exempt all others—this 
would be “wholly arbitrary.” We agree with this view 
and are of opinion that such a classification would be in 
plain conflict with the Fourteenth Amendment. The leg 
islative action here challenged is no less arbitrary. Gifts 
inter vivos within six years of death, but in fact made 
without contemplation thereof, are first conclusively pre- 
sumed to have been so made without regard to actualities, 
while like gifts at other times are not thus treated. There 
is no adequate basis for this distinction. Secondly, they 
are subjected to graduated taxes which could not properly 
be laid on all gifts or, indeed, upon any gift without 
testamentary character. 


Nor was he able to sustain the provision as 
necessary in order to prevent evasion of inheritance 
taxes: 

Rights guaranteed 


then said: 


by the federal Constitution are 
not to be so lightly treated; they are superior to this 
supposed necessity. The State is forbidden to deny due 
process of law or the equal protection of the laws for 
any purpose whatsoever. 

A classification for purposes of taxation must rest 
distinction. A forbidden tax cannot 
facilitate the collection of one 


some reasonable 
be enforced in order to 
properly laid. 
Mr. Justice Holmes, at a session of the Court 
just preceding his eighty-fifth birthday, delivered a 
dissenting opinion characteristic of him both in 
phrasing and in legal viewpoint. He said in part: 
If the Fourteenth Amendment were now before us for 
the first time I should think that it ought to be con- 
strued more narrowly than it has been construed in the 
past 3ut even now it seems to me not too late to urge 
that in dealing with state legislation upon matters of 
substantive law we should avoid with great caution at 
tempts to substitute our judgment for that of the body 
whose business it is in the first place, with regard to 
questions of domestic policy that fairly are open to debate 
The present seems to me one of those questions. I 
leave aside the broader issues that might be considered 
and take the statute as it is written, putting the tax on the 
ground of an absolute presumption that gifts of a material 
part of the donor’s estate made within six years of his 
death were made in contemplation of death. If the time 
were six months instead of six years I hardly think that 
the power of the State to pass the law would be denied, 
as the difficulty of proof would warrant making the pre- 
sumption absolute; and while I should not dream of ask- 
ing where the line can be drawn, since the great body of 
the law consists in drawing such lines, yet when you 
realize that you are dealing with a matter of degree you 
must realize that reasonable men may differ widely as 
to the place where the line should fall. I think that our 
discussion should end if we admit what I certainly be- 
lieve, that reasonable men might regard six years as not 
too remote. 
* With this dissenting opinion Mr 
Brandeis and Mr. Justice Stone concurred. 
Argued by Mr. Charles F. Fawsett for plaintiffs 
in error and by Mr. Franklin E. Bump for defendant 
in error. 


Justice 


Taxation,—State Taxes on Rolling Stock 


The Louisiana statutes imposing a tax on rolling stock 
of railroads not domiciled in the State in lieu of local taxa- 
tion is not discriminatory, although equality in operation of 
the two taxes is not exactly attained. 

General American Tank Car Corporation et al. 
v. Day, Adv. Ops. 239, Sup. Ct. Rep. v. 46, p. 234. 

The Louisiana Laws of 1921 impose a tax, addi- 
tional to the general tax on all property within the 
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State, of twenty-five mills on the dollar on all roll- Cole et al. v. Norborne Land Drainage District of 


ing stock of non-resident railroad corporations Missouri et al. Adv. Ops. 216, Sup. Ct. Rep. v. 45, 
having no domicile within the State. A section of p. —. 

the Louisiana constitution exempts from all local Owners of land included within a 
taxation non-residents paying the twenty-five mill drainage district brought suit to restrain the collec 
tax. Certain companies, not resident or domiciled tion of a tax levied upon them to pay for the im 
in Louisiana, but operating tank cars through the provements. The plaintiffs’ lands were added to a 
State, brought suit to enjoin the collection of the district already established. It was admitted that 


tax as to their rolling stock upon the ground that this original district had been properly established 
But it had been established, as the statute required, 


the tax discriminated unreasonably between resi- Ee ‘ c ite 
dents of Louisiana or non-residents domiciled "PO? the petezon a the oie vmgammesiee te ree, gr Ape the 
za . “ “hey acreace © < . r c > drainagvce ad . 
within the State, and non-residents not so domiciled wr tek - anes contiguous pe e a mes h 
: . Tk whereas le eCniargeme e Strict nad been 
and engaged in interstate commerce. The com REFERS TNE CHIBI ROMER OF TRE Cistre : . 
. . a “ ; - merely upon petition ol the supervisors ol the dis- 
panies made the assertion that the average of all , , 
, trict. The contention was that there was an uncon- 
local property taxes was only twenty-one mills on oat eae ah ant ate Matias Tey : 
th loll Ty Pteniss Caust fcr tha Mietere stitutional discrimination in not leaving the enlarge 
» dollar. 1€ stric ourt for e taste “hee ae Sane - 
ns wages Louisi lismi .d he bill ; ment to a similar majority. But the District Court 
“0 eir - rs ece the g ° , ~~ ae - . ' ‘ 
istrict of Loui “asm i — ed the , » and upon for the Western District of Missouri th ught not, 
direct appeal (under the Judicial Code before recent and upheld the inclusion of plaintiffs’ lands. Upon 
amendment) the decree was affirmed. appeal to the Supreme Court, judgment was affirmed. 
Mr. Justice Stone delivered the opinion of the Mr. Justice Holmes delivered the opinion of 
Court. The first contention and the Court’s answer the Court. He said: 
> | cr : . 
re rere stated in the following paragraphs: : 
thereto were stated in th ng peragre) [he original incorporators take the risk of a plan 
It is argued that the twenty-five mill tax which was and agree to pay for it while as yet they do not know 
£ I ) 
imposed on tank cars belonging to the several appellants, exactly what the plan will be or what the nefits. If 
is a thinly disguised attempt to compel non-residents after the plan is made and started it becomes ol 
doing interstate business in Louisiana to declare a dom- that other contiguous land will be benefited, it is just 
icile in the State, and that it is therefore an unconsti- that such land should help to pay the bills. But only an 
tutional burden on interstate commerce, within the prin Eighteenth Century faith in human nature could expect 
ciple of those cases holding that a State may not require that the owners would vote to come in and pay theit 
a non-resident to procure a license to do business or to shares when they would get the same benefit if they 
declare a domicile within the State as a condition to en- stayed out The discrimination is justified e change 
gaging in commerce across its boundaries. (Citing cases.) in position at the later time 
But it is obvious from an inspection of the statute that the ore 
sealers : > ; ; : > case as ar . , SSrs | -nder- 
tax in question is imposed on property of non-residents Phe Case Was argued by Messrs. M, J. Hender 
in lieu of the local tax assessed in the several parishes son and Cyrus Crane for the land owners and by 
of the State on property of persons of corporations dom- Messrs. William A. Franken and S J Jor es for the 
iciled there, and that the non-resident may either pay local authorities 


the state tax assessed under Section 5 or, at his option, 

by becoming domiciled in a parish, pay instead of it the 

local taxes assessed within the parish. The effect of 

Section 5 is not to require the non-resident corporation WHERE THE JOURNAL IS ON SALE 


to take out a license to do business within the State, 








) ly subject its property within the State to state : — . 
pene aden to subject es ee ee ae ee oe The American Bar Association Journal is on sale at the 
axation. 
¢ , following places: 
Passing to the question whether the tax dis- 
criminated substantially against appellants, he New York, Brentano’s, 1 W. 47th St. 
said: 
F eo , Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
Where the taxing statute which is in lieu of a local 
tax assessed on residents, discloses no purpose to dis- News Co., 31 West Monroe St. 
criminate against non-resident taxpayers, and in substance 
does not do so, it is not invalid merely because equality . . 
we : : : olo.— ' 
in its operation as compared with local taxation has not Denver, Colo.—Herrick Book & Stationery Co., 934 
been attained with mathematical exactness In deter- Fifteenth St. 
mining whether there is a denial of equal protection of 
> laws y sh taxatic > must look to the fairness , 
the laws by stich taxation, we must | to the faim Los Angeles, Calif—The Jones Book Store, 426-428 
and reasonableness of its purposes and practical opera 
tion, rather than to minute differences between its ap- W. 6th St. 
plication in practice and the application of the taxing 
‘statute or statutes to which it is complementary. 
a ; ’ Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 
Finally, he considered the record and from the 
facts there set forth concluded that a discrimination San Francisco, Calif—Downtown Office of The Re- 


: ractical oneration of the tax had not bee mM 
in practical operation of the tax had not been den corder, 77 Sutter St. 
onstrated by the companies 

Argued by Mr. Sigmund W. David for appellants Detroit, Mich.—John V. Sheehan & Co., 1550 Wood- 
and by Mr. Harry P. Sneed for appellees ward Ave. 


> Baltimore, Md.—The Norman, Remington Co., Charles 


Special Assessments,— Drainage St., at Mulberry. 


Where an original drainage district must be formed on Boston, Mass.—The Old Corner Book Store. 50 Brom- 
the petition of the owners of a majority of the acreage in- field St. 
volved, there is no unconstitutional discrimination in not 
leaving it to a similar majority to determine whether the Cincinnati, Ohio—The W. H. Anderson Company, 524 
district shall be enlarged by the inclusion of other lands. Wain St. 
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The Revenue Act of 1926 





By MippLeton BEAMAN 


HE Re Act of 1926 has received public 
attenti efly on account of its sweeping tax 
reduct It also contains a number of pro- 


changes in the technical 
of the revenue laws, 


1 1 
ed nere! 


Partial Liquidation 





The Revenue Act 1924 in section 201 (c) 
provide unts distributed in partial liqui- 
dation é 1yment in exchange for 
the st e reé if gain and loss to the 

stributes ld in « ( vhere the stock retired 

is held f I re than tw years, be taxed as a 
capital ga nder this provision it was urged 
by many that a corporation having a surplus might 
e able, ement of stock, practically to bring 

out a tax listributiot If a corporation has 
a capital stock of $100,000 and a surplus of $50,000 
and practi ill the stock is held by two men, if 
the surplu ere declare in a cash dividend it 
woul e at full surtax rates; but if one 
half the is ré cash it was claimed 
that this f inder section 201 (c). It is obvious 
that the 1 tion would be in all senses the 
equ el cash dividend of 
the su The ne \ hile continuing the 
provisior ection 201 (c) adds in section 201 
(gz) al to make clear that such a transac 
tion Ww cable t same manner as a 
ash di In order to prevent cases of hard 
hi it ed that t] case of the redemp 
tion of s ed as a stock dividend the new 
prov ) | the redemption is made 
after ] 1, 192¢ \s stated by House Con 
fere¢ report, the provision is not to apply 
in cast mplete liquidation of stock, nor to 
one of a set f distributions in a complete liquida- 
tion whic! bona fide carried out 


Determination of Amount of Gain or Loss 


Sect 202 (b) of the Act cures a defect in 
the Re (ct 1924 which provided that in 
ca pert quired before March 1], 
1913, i1 mputing the basis for determining gain 
or lo proy adjustment should be made for de 


Prior to 
tax and in 


wed 


March |! 13, there wa no mcome 


ases wl propert acquired before that date 
no de r t | “allowed” and, therefore, 
10 dit yf the basis is provided for in such 
case 1924 Act The new law specifically 
provid the case of property acquired before 
March 1, 1913, that the cost shall be diminished by 
reciation, etc., actually istained before that 
Basis for Determining Gain or Loss in Case of 
Revocable Trusts 
Act in paragrapl 3) and (5) of 
section 204 (a) make é a disputed point unde 
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the 1924 Act, and provides that where property is 
transferred in revocable trust the basis for determ- 
ining gain or loss in case of a sale by the trustee 
shall be the same as the basis that the property 
had in the hands of the grantor. 


Depletion of Oil and Gas Wells 


The Act makes a sweeping change in the 
method of computing the depletion deduction in the 
case of oil and gas wells. Under the Revenue Act 
of 1924 and prior Revenue Acts, depletion in such 
cases was based on so-called discovery value,—that 
is, if a man bought a tract of land for $5,000 and 
struck oil and the property immediately jumped in 
value to $1,000,000, he could use the $1,000,000 as a 
basis for computing his depletion allowance. This 
provision had been gradually narrowed down since 
its original enactment in 1918, but was still thought 
to grant too large benefits to the oil and gas inter- 
ests. The new Act abolishes the discovery value 
provisions and substitutes an arbitrary allowance 
for depletion of 271%4% of the gross income from the 
property during the taxable year, but not to exceed 
50% of the net income from the property. 


Capital Gains and Losses 


Undér the 1924 Act, as well as the new Act, a 
taxpayer is subject to the 12%4.% capital gain or loss 
provisions only if the capital assets sold or ex- 
changed have been held by the taxpayer for two 
vears. Questions arose as to the method of com 
puting the two-year period in the case of stock 
exchanged on a reorganization. The Act in section 
208 (a) provides, in the case of a tax-free exchange 
of stock, that the period for which the old stock 
was held shall be added to the period for which 
the new stock is held for the purpose of computing 
the two-year-old period. The same provision is 
made in the case of property received by gift after 
December 31, 1920, which under the law has the 
same basis in the hands of the donee as it had in 
the hands of the donor. It is provided that the 
period for which the property was held by the 
donor shall be added to the period for which held 
by the donee. A similar provision is made in the 
case of stock received upon a distribution where no 
gain is recognized to the distributee under section 
203 (c) of the Act, which provides for a tax-free 
distribution, on a reorganization, to a shareholder 
in a corporation a party to the reorganization of 
stocks or securities in any corporation involved in 
the reorganization. In such cases, for the purpose 
of computing the two-year period, there shall be 
included the period for which the stockholder held 
the stock the possession of which entitled him to 
the stock distribution. This would also cover the 
stock dividends, so that in determining 


case of 
or not stock received as a stock dividend 


whether 
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has been held for two years there shall be added 


the period for which he held the old stock. 
Annuity Contracts 

As construed by the Treasury, the 1924 Act did 
not exempt payments under a life insurance, en- 
dowment or annuity contract to a person other than 
the insured, although payments to the insured, as 
a return of premiums, were exempt. Section 213 
(b) (2) of the Act extends the exemption to the 
beneficiary so that the annual payments become 
taxable only when in excess of the total premiums 
paid. 

Foreign Trade Exemption 

Earnest efforts for many years to obtain ex- 
emption from income tax for persons carrying on 
business in foreign countries, resulted in the inser- 
tion in the new Act of a provision which takes a 
short step in the direction of encouragement to for- 
eign trade. Section 213 (b) (14) provides, in the 
case of an individual citizen of the United States 
who is a bona fide non-resident of the United States 
for more than six months during the year, there 
shall be exempt from tax income received from 
sources without the United States which come 
within the definition of “earned income.” This 
means, generally, amounts received as wages, sal- 
aries, professional fees, and other compensation for 
personal services. All amounts received as com- 
pensation for personal services performed without 
the United States are considered as income derived 
from sources without the United States, even 
though the employer is located in the United States 

Installment Sale 

The regulations of the Treasury Department 
have permitted a dealer in personal property who 
operates on the installment plan to include in his 
taxable income as gain that proportion of the in- 
stallment payments received during the year which 
the total profit bears to the total contract price. 
Regulations also provide that in the case of casual 
sales of personal property or in the case of any sale 
of real property, the same rule shall be applied if 
the initial payments do not exceed one-fourth of 
the purchase. Doubt as to the validity of these 
regulations arose through a decision of the Board 
of Tax Appeals, and the new law in section 212 (d) 
incorporates the substance of the regulations, and 
sections 1208 makes the provision retroactive as 
far back as the Revenue Act of 1916. The provision 


7 


applies to both individuals and corporations. 
Evasion of Surtaxes by Incorporation 
Under section 220 of the Revenue Act of 1924, 
re-enacted in the new Act, if a corporation accumu- 
lates its profits to avoid the imposition of the sur- 
tax upon its shareholders, the corporation is liable 
to a tax of 50% of its net income, including divi 
dends received from other corporations. The new 
Act adds a provision that this tax shall not apply 
if all the shareholders of the corporation at the 
time of filing their returns include their entire dis- 
tributive share, whether distributed or not, of the 
net income of the corporation, and pay tax thereon 
at full surtax rates. If the earnings on which the 
tax has been paid by the shareholders are subse 
quently distributed by the corporation to a share- 
holder who paid the tax, he is exempt from tax a 
second time. It is not believed that this provision 


of the law can be taken advantage of 
closely held corporations. 


Extension of Time for Filing Returns 
Under the 1924 Act the Commissioner of In- 


ternal Revenue could grant extension of time for 
filing income tax returns only if application was 
made by the taxpayer before the date prescribed 
for filing the return. This involved granting of 
individual applications in a large number of cases, 
and the new Act, section 227, restores the law as it 
existed before the 1924 Act and permits the Com 
missioner to grant extensions under rules and regu 
lations by the Department. 
Publicity of Returns 

The provision of the 1924 Act for 
in the offices of collectors of internal revenue of the 
amount of income tax paid by each taxpayer, is 
repealed by the new Act. The provision permitting 
inspection of returns by certain committees of Con 


the posting 


gress is retained, and there is added to the list 
of committees given this right any joint committee 
of the two houses authorized by concurrent resolu- 
tion. Provision is also made for furnishing certified 
copies of a return to any person who has the right 
to inspect the return. 


Allocation of Income Between United States 
and Its Possessions 


Section 217 (e) of the 1924 Act and of the new 
Act provide that gains derived from the purchase 
of personal property within and its sale without 
the United States, or from the purchase of personal 
property without and sale within the United States 
shall be treated as derived entirely from sources 
within the country in which sold. This resulted in 
many cases in the imposition of a tax upon 200% 
of the income in case of dealings with our posses 
sions. Thus, for example, Porto Rico taxed t 
income from the sale of tobacco purchased in Porto 
Rico and sold in the United States although the 
income was fully taxable under the Federal Income 
Tax Act. The new Act adds a provision permitting, 
under rules and regulations of the Treasury, the in 
come from such transactions between the United 
States and any of its possessions to be treated as 
derived partly from sources within the United 
States and partly from sources without the United 
states. 

Depreciation in Case of a Life Tenant 


Section 214 (a) (8) adds a new provision that 
in case of improved real estate held by one person 
for life with remainder to another the deduction for 
depreciation shall be equitably apportioned between 
the life tenant and the remainderman under rules 
and regulations by the Treasury Department. 
Prior to this Act apparently neither life tenant nor 
remainderman was entitled to depreciation in such 
cases. 


(To be continued) 


Where the Journal Is on Sale 


A list of the book and periodical stores in the various 
cities at which the American Bar Association Journal can 
be bought will be found on page 228 of this issue. Persons 
living in those cities are requested to address themselves to 
these establishments for current issues. 












Headquarters 

Cosmopolitan Hotel, 18th street and Broadway. 

Capacity : 430 rooms with bath. 

Rates: Single rooms, $5.00 and $6.00 per day. 
Double rooms, $8.00 to $12.00 per day. 

Reservations and Hotel Information 

Foi ations and further information con- 

cerning the Cosmopolitan and other Denver Hotels 


Sit 


reser°ry 


below, address: 
Miss A. 
ing, Denver, Colorado 
Arrangements can also be made through Miss 

for accommodations in family hotels and 


liste¢ 


Mabelle Carter, 508 Equitable Build- 


Carter 


ARRANGEMENTS FOR DENVER MEETING 


furnished apartments for members bringing their 
families or who will spend their vacation in Den- 
ver after the meeting is over. 


Reduced Rates for Denver Meeting 


Summer tourist rates to Denver and the Na- 
tional Parks will be available in the greater portion 
of the United States, and amount to approximately 
one fare and one-tenth for the round trip. The 
return limit allows ample time after the close of 
the meeting for a vacation trip. 

For Colorado and and the territory contiguous 
thereto, embracing Colorado, Idaho, Kansas, Mon- 
tana, Nebraska, North Dakota, New Mexico, South 

Dakota, Utah, Wyoming, 










































































North ~- a and parts of Nevada and 
A > < A Oregon, arrangements are 
a | aa ( | being made with the 
| Transcontinental Passenger 
|| | Association for securing the 
ae eee eee usual reduction of 25%. 
“Tf f [ae Identification certificates 
Pi P | Mm will be distributed to mem- 
= bel LU] bers living in the states men- 
as — tioned, in ample time to 
i permit of their purchasing 
tickets for themselves and 
mE families. Further details will 
Yan 1 ee appear in subsequent issues 
o $ - of the JouRNAL. 
> ns x 
‘a! 
+ S 
vA ae Ff 
4 | 
SSeS, 
‘JAY xd 7O a 
¢ ly wt . 
¥ ous Location and 
: 5 < 
. SJC IL Rates of 
JA ms 
' , 
| Denver Hotels 
T 
> 
U Z os 
— esate ia 
Location No. on Single Double Single Double 
map with bath with bath without bath without bath 
Adams i8th and Welton 1 $5.00 | ee oc aa es 
Albany 17th and Stout 2 5.00 6.00—-10.00 $4.00 $5.00—6.00 
Argonaut Colfax and Grant 3 5.00 it “I ee a a ee re ee 
Auditoriun .14th and Stout .. 4 3.50 6.00 3.00 4.00 
Brown Palace 17th and Tremont 5 5.00 hi ar > ae re 
Cosmopolitar 18th and Broadway 6 5.00— 6.00 ee |) i fo ee ee 
Colorado ...17th and Tremont > £“wenennaes a eel 3.00 
Crest ...20th and Broadway 8 2.00 3.00 1.50 250 
DeSoto 1848 Broadway a ee Me 4.50 1.50 2.50 
Hall EES GAGE cnc xe 20 3.00 5.00 2.00 3.00 
Kenmark i7th and Welton 10 3.00 5.00 2.50 3.50 
Lancaster 18th and Sherman 26 5.00 6.00 3.00 4.00 
Mayflower 17th and Grant... .12 3.50 i i eee 
New House .Colfax and Grant. 13 5.00 RP. ae eee 3.00 
Sears .. 18th and California .14 3.00— 5.00 fe ee a 
Shirley-Sav i7th and Broadway 15 5.00 6.00— 8.00 3.00 4.00—6.00 
Standish 1530 California 16 3.00— 6.00 5.00— 9.00 2.50— 5.00 3.50—7.00 
St. Frar 14th and Tremont iO Pere ey ——- ££») «9g ieee 4.00 
Wellingt GSD Gare... cccen 18 *6.50 *10.00 *5.00 *8 50 
West ( rt 14th and Glenarm 19 3.50 6.00 > 50 4.00 
Available Hotels Not Shown on Map 
pr 1 or 500 7.00 es 
Oxtor 7th ar W azee 4.00 6.00 2 50 4.00 
West 37 California 2.50 5.00 1.50 3.00 
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Special Trains to Denver 
Arrangements have been made with the Chi- 
cago, Burlington & Quincy Railroad Company to 
run three special trains for the American Bar As- 
sociation from Chicago to Denver on the follow- 
ing schedules: 
6:00 P. M. Sunday, July 11 


Leave Chicago l 
7:30 P. M Monday, July 12 


Arrive Denver 


Leave Chicago ...11:30 P. M. Sunday, July 11 
Arrive Denver ... 7:15 A. M. Tuesday, July 13 
Leave Chicago 5:30 P. M. Monday, July 12 
Arrive Denver ... 7:55 P. M. Tuesday, July 13 


Each of these trains will be equipped with the 
latest type club-observation Pullman sleeping 
cars, and dining cars, and special menus will be 
prepared and served 

The special trains will leave from the new 
Union Station, Chicago, which is also the terminal 
of the Pennsylvania Lines, Chicago & Alton Rail 
road and Chicago, Milwaukee & St. Paul Railroad. 

Special facilities will be provided in the sta- 
tion where members may meet, leave their bag- 
gage, secure information, and avail themselves of 
the most modern accommodations afforded to trav- 
elers during the interim between trains. 

Railroad tickets should be purchased at point 
of departure and routed from Chicago to Denver 
over the Chicago, Burlington & Quincy Railroad. 
Provision will be made for special trains returning 
from Denver in the event there is sufficient demand 
for this service. Those contemplating traveling 
West from Denver can secure their return ticket 
over any route that suits their convenience. Those 
planning to return to Chicago directly after the 
meeting should purchase their return tickets over 
the Chicago, Burlington & Quincy, and in making 
reservations should also request Pullman accommo 
dations for the return trip. 

In order to assure adequate accommodations, 
members desiring to use these trains should write 
at once for their reservations, specifying kind de 
sired (upper berth, lower berth, compartment or 
drawing room), and should address their request to 
J. R. Van Dyke, General Agent, Chicago, Burling- 
ton & Quincy R. R. Co., 179 West Jackson Boule- 
vard, Chicago, III. 


Connections at Chicago 


The Broadway Limited, via Pennsylvania Lines, leaving 
New York at 2:55 P. M., Harrisburg 6:47 P. M., Pittsburgh 
12:28 midnight, arrives Chicago at 9:55 A. M 

The Liberty Limit ed Pennsylvania Lines leaving Wash- 
ington at 3:30 P. M., arrives Chicago 9:30 A. M 

Columbus, Logansport and intermediate points can enjoy 

leaving Columbus 


day service on Pennsylvania train N 
at 8:50 A. M g Logansport 1:50 P. M., arriving Chi- 
cago 5:00 P. M 

\long the 
Pittsburgh, Pennsylvania 


$:52 A. M., carrying parlor c: 





> 


yivania R. R. from 
No. 107 leaving Pittsburgh 
id general high class equip 








ment, making Canton, Massillon, Mansfield, Fort Wayne, ar 
rives Chicago 4:55 P. M 

The Pennsylvania also has a good train from Cincinnati 
to Chicago, leaving Cincinnati at 8:50 A. M., making Ri 
mond, Logansport and way statiot urriving Chicago 5 
A. M. This train also has a from Indianapolis 
leaving there at 11:45 A. M nd ng Chicago at 5:15 
P. M. This train also handles through cars from Louisville 


that leaves Louisvi 
The B. & O. Capitol Limited, leaving Baltimore 1 


P, M., and Washington at 3:00 P. M., Pittsburgh 10:00 P. M.. 
arrives Chicago at the Grand Central Station at 9:00 A. M 

The New York Central Twentieth Century Limited leav- 
ing New York at 2:45 P. M., Albany at 5:49 P. M., Utica at 


7:43 P. M., Syracuse 8:53 P. M., Rochester 10:25 | M 
arrives Chicago, La Salle Street Station at 9:45 A. M 
The Twentieth Century connection f: Boston leave 


at 12:30 P. M. 
The New York Central Lake Shore Limited leaving New 


York 5:30 P. M., Albany 9:00 P. M., Syracuse 11:08 P. M 
Rochester 12:25 A. M., arrives Chicago at 4:00 P. M 

The Lake Shore Limited leaves Clevelar 8:20 A. M 
Sandusky 9:55 A. M. and Toledo 11:05 A. M 

The Wolverine on the Michigan Central, leaves Det 
at 7:25 A. M., Ann Arbor 8:10 A. M., Jackson 8:57 A. M 
Kalamazoo 10:41 A. M., Niles 11:34 A. M. and arrives Chi 


cago 2:00 P. M. 

The Michigan Central Chicago Special leaves Detroit at 
8:00 A. M., Ann Arbor 8:49 A. M., Jacks 1:45 A. M 
Albion 10:12 A. M., Battle Creek 10:43 A. M., Kalamazo 


11:19 A. M., Niles 12:21 P. M., Michigan City 1:11 P. M 
arriving Chicago 2:50 P. M. 
The Michigan Central Motor City Special lea Det 
at 11:30 P. M., arrives Chicago 7:20 A. M 
Connections En Route 
Leave Minneapolis, C. & N. W 7 I 
Leave St. Paul, ¢ & N. W 8:15 P. M 
Arrive Omaha, C. & N. W 7:40 A. M. next day 
Leave Omaha, C. B. & Q 7:55 A. M 
Arrive Denver, C. B. & Q 7 P.M 
Leave St. Louis, C. B. & Q 11 P 
Arrive Lincoln, C. B. & Q.. 5:4 » M. next da 
Leave Lincoln, C. B. & QO 6:00 P. M 
Arrive Denver, C. B. & Q 7-15 A M. next 
OR 
Leave St. Louis, C. B. & Q M 
Arrive Omaha, C. B. & Q ; 7:10 A. M. next day 
Leave Omaha, C. B. & Q ‘ 7:55 A. M 
Arrive Denver, C. B. & Q 7:55 P. M 
Leave Kansas City, C. B. & Q.. 10:30 A. M 
Arrive Lincoln, C. B. & Q.... + 5345 P. M 
Leave Lincoln, C. B. & Q 6:00 P. M 
Arrive Denver, C. B. & Q 7:15 A. M. next day 


National Conference of Commissioners on Uniform 
State Laws 

The Conference will meet at Denver, July 6-12 
at the Brown-Palace Hotel. It is su 
reservations be made early since the tourist travel 
to Denver is heavy and the hotel accommodations 
not large. Several important acts wil f 
discussion. ‘Tourist rates will be availa 
desiring to go by special car from Chicago are re 
quested to notify the Secretary. 

Section and Committee Chairmen should send 
to the Secretary on or before May 10 reports which 
it is desired to have printed in time for distributi 
in advance of the Annual Conference 

George G. Bogert, Secretary 
University of Chicago Law School, Chicago, March 


23, 1926. 


triubyasty 


Committees in Charge of Local Arrangements 


; 


The Committees in charge of the Denver meet 
ing are as follows: 

General Committee Denver Bat 
Charles S. Thomas, Chairman; Henry 
Jr., Vice-Chairman; Mary F. Lathrop, 
Denious, Platt Rogers, William V. Hod 
C. Dorsey, Charles R. Brock, Henry J. 

l 





Committees Colorado Bar Associat 

Accommodations: Erl H. E Cl} man 
Miss Mabelle A. Carter, 508 Equitable Bldg., Den 
ver, to whom requests for hotel reservations should 
be sent 
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Court layton C. Dorsey, Chairman ; Mor- 
~ we f } 
Ente V r F. Denious, Chairman ; 
Stanl Vice-Chairman 
Fit son S. Dines, Chairman; Horace 
Haw] e-Chairman; Robert L. Stearns, 
{ iT 


Publicity: 
Transportation : 
Tallmadge, 


Mary F. Lathrop. 

The Law Club, 
Chairman of Committee. 
Secretaries of State Bar Associations are re- 
to communicate with Harrie M. Hum- 
phreys, Secretary, Colorado Bar Association, Equi- 
table Building, Denver, Colorado. 


Mary F 


Myles P. 


quested 


LATHROP. 


CURRENT LEGAL LITERATURE 


\ Depart t | 
WoT ? 


interesting 


evoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
g¢ and Significant Contributions Appearing in the Current 


Legal Periodicals 


Among Recent Books 





[ f International Laz ‘ 
+ I 5 Ye New York: Oxford 
Uni es American Branch. 1925. Pp. 
273 $ cellent annual becomes, 
possibl indispensable with each succeeding 
s the lepartments devoted to 
S av s k reviews, bibliogra- 
phy, at mmary of events, the current number 
contains 1 than thirteen short articles, all well- 
writter nd 1 t of them dealing with timely sub- 
ects it t ughly scholarly fashion. Limitations 
r space ly the est mention of a few of 
the n y of the ticles. 
irticle titled The Doctrine of Air- 
Force Ne is contributed by the distinguished 
Englisl thority on the law of the air, Mr. J. M. 
Spaight I s re ally with the ques- 
tion of de es of non-military prop- 
erty and Co! es tnat Inevitabiy, SO tar as one can 
see. wal property must replace war on life.” (P. 
7 “Ait ll be ommerce, on capital, 
cred end w e far from being a purely 
military P. 4.) He suggests legal limitations 
vhich s bl t rather difficult of attainment 
Prof s di 1 “Matters of Domes- 


tic Jurisdiction” in the second article is temperate and 
read in the United 

liction” has long since 
nto a fetish with which poli- 


construct SI u € widely 


ticians Professor P. J. Baker’s article on 
The Ob! Jurisdiction of the Permanent Court 
of Ir ustice” s also be of exceptional 
ntere ted States ‘The Exercise of Crim- 
inal Ji Over Foreigners,” by W. E. Beckett 
All S College, Ox 1, is a valuable esssay on a 
lifficult t In another of the papers, Mr. H. H. 
Cle luces the text of the draft convention 
n maritis irisdiction in time of peace, prepared by 
1c f the Internat Law Association, and 
uccompa the text with some helpful commentary. 
Expropriation and International Law,” by Mr. Alex- 
ler P hiri of the Inner Temple, contributes an 

he lig theory and practice of 

the inte tional right of a state to expropriate th 


property of resident aliens. Laws recently enacted 
in Russia, Mexico, and elsewhere give the subject an 
exceptional timeliness. Others of the articles merit 
special mention if space permitted. 

If the reviewer may offer a suggestion for the 
improvement of the Year Book, he would observe that 
the department devoted to Notes might be made much 
more useful by expanding it to include some mention 
of everything noteworthy which is not covered in the 
articles. This could be accomplished without undue 
enlargement of the volume if the notes were very 
brief. And it would be a great advantage if the 
departments devoted to decisions, both national and 
international, were made approximately complete. In 
case of the national decisions, at least, this could be 
accomplished satisfactorily by printing only brief ab- 
stracts or syllabi. 

Epwin D. Dickinson 

University of Michigan Law School. 


International Law and International Relations. 


By Elizabeth F. Read. New York: The American 
Foundation. 1925. Pp. viii, 201. The American 
Foundation publishes this book in order that average 


\merican citizens everywhere may have at hand an 
accurate, simple, thoroughly intelligible statement ot 
the most generally recognized principles of interna- 


tional law and the tendencies of international rela- 
tions. The quotation is from the American Founda- 
tion’s announcement and describes adequately the 


purpose of the volume. Those who have labored to un- 
derstand and appreciate international relations will be 
tempted to retort that the book is neither accurate, 
simple, nor thoroughly intelligible. But the retort is 
hardly fair. The volume has been prepared as a 
primer for “average American citizens,” assuming that 
such persons exist, and to this end the author has 
succeeded in compressing a good deal of useful though 
elementary information within the space of a few 
pages. E. D. D. 

The Follies of the Courts, by Leigh H. Irvine. Los 
Angeles. Times-Mirror Press. pp. 274. $2.50. This 
volume, written by a California journalist, attempts 
to show what is wrong with the criminal courts of 





ion 


rate 


Sarr 
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the American states. Although there are spots of 
interest, the style adopted and the absence of basic 
facts leads the reader to conclude that the work is of 
doubtful value. Chapter one is entitled “A Murder- 
er’s Paradise” and in it we find such statements as, 
“Even in the homes of half-wits there is an uncom- 
fortable feeling that something is wrong with the 
courts. from which the wickedest of murderers and 
like criminals constantly escape with impunity,” “Uncle 
Sam can do nothing to improve the situation,” and 
“Our courts have been properly described as offering 
comic opera entertainment for the world at large. 
They are the tragic failures of the age, the butt of 
the world’s ridicule—clowns, by common consent.” 
There are very few facts in the book, though the 
author has taken some illustrative material from Bar 
Committee reports and addresses by eminent lawyers. 
However, this material is poorly organized and the 
data is used over and over again. The author com- 
mends the work of our Federal courts and considers 
the English system to be above criticism, but all else 
is rotten. The author offers no convincing solution 
for our ills. Neither does he offer a solution for 
“legislative jackassery” in the last chapter, which is 
entitled “To Much Law-Making.” The book is the 
kind which will startle the reader and it thunders 
criticism and condemnation, but the absence of con- 
structive thought makes it cheap reading. 

Chicago. N. F. BAKer. 

Comment has already been made on several oc- 
casions on the excellent work being done by the In- 
stitute for Government Research, whose series of ad- 
ministrative monographs on the various government 
bureaus constitutes such a clear picture of the great 
machine as a whole. Continuing this work and to co- 
ordinate and supplement these wholly separate mono- 
graphs, two more extensive volumes have recently 
been issued, each taking as a subject, not some one 
bureau, but some question running through a number 
of them. These are a Manual of Accounting and Re- 
porting for the Operating Services of the National 
Government, by H. P. Seidemann (Baltimore: Johns 
Hopkins. Pp. 378. $5.00) and The Statistical Work 
of the National Government, by L. F. Schmeckebier 
(Pp. 574, $5.00). Thus the former is simply a study 
of the accounting methods used, of a descriptive, not 
a critical, nature. Similarly the latter describes where 
and what information is supplied through the statis- 
tical activities of the government 

Inheritance Taxation, 4th ed., by L. B. Gleason 
and A. Otis, Albany: M. Bender & Company. Pp. 
Ixxi-1461. $15.00. The third edition of this work, 
shortly after its appearance in 1922, was given a favor- 
able notice in this JouRNAL, and comment was then 
made on the rapid change and growth of material, 
both statute and case, since its appearance in the sec- 
ond edition. The same remarks are just as appro- 
priate to the present volume. If anything, the rate 
of growth seems even more rapid. It is, of course, 
to be regretted that the changes wrought by the Rev- 
enue Act of 1926 are not in its covers, but this does 
not remove the importance even now of the prior act. 
Furthermore, the state acts are almost the more im- 
portant in any event. A sweeping change has been 
made in the presentation of the material. Instead 
of a grouping under a few main subject headings and 
nothing more, this genera! part is now preceded and 
followed by discussions of the laws of particular juris- 
dictions. Just as before, the primary appeal is to the 
practicing lawyer who wishes a tool to aid him in 


a definite task, rather than to the student whose in- 
terest is more theoretical. 

Clark, Boardman & Co., New York, are the pub- 
lishers of A Treatise on Delaware Corporation Law, 
by Robert Penington (pp. 512. $10.00). Its fune 
tion is to give any information which may be needed 
by those having to deal with the corporation law of 
that state. The pertinent statutes (including those on 
receivers and the dissolution of corporations) are 
printed section by section, with extensive text discus- 
sion and citation of authorities under each. The lat- 
ter also include notes in L. R. A. and A. L. R. Sup- 
plements are promised, to keep the book up to date. 
There is also an extensive collection of appropriate 
Delaware forms. 

The Italian Immigrant and Our Courts, by J. | 
Mariano. New York: Christopher Pub. House. Pp 
83. $1.00. In this little book the author, a member 
of the New York bar, tries to present the principal 
problems which confront one of our main racial groups, 
so far as they affect its relations with the law. He 
argues for a more tolerant and sympathetic approach 
on the part of the rest of the community, and at the 
same time points out to the Italian group what may 
fairly be asked of them themselves, toward a more 
effective orientation to American conditions. The 
booklet is very readable, despite sloppy proof-reading 
and a jerky style resulting from injudicious and ex 
cessive paragraphing. 


1 
i 


1 
the appear- 


We have already called attention t 
ance of law manuals for the members of various pro- 
fessions or trades, planned to give them a general and 
elementary idea of what the law is, so far as it con- 
cerns their occupation. The most recent of these is 
Public Health Law, by James A. Tobey, published 
by Williams & Wilkins Company. (Baltimore, 1926. 
Pp. 304. $4.50.) The audience here addressed con- 
sists of the growing group of workers in public health, 
sanitation, mental hygiene, etc. Mr. Tobey seems to 
have done very well in the extent to which he has 
realized that the needs of such readers cut through 
many fields which to the lawyer have no interconnec 
tion at all. Thus he deals with constitutional law, 


evidence, administrative law, the drafting of legisla- 
tion, the sources of law, the use of law books, and 
other equally divergent topics. This dispersion of sub- 
ject simultaneously heightens its usefulness for its 
primary purpose and renders somewhat less likely its 
use by lawyers. Worth noticing is the effort of the 
publishers to stimulate pride of craftsmanship by in- 
serting, at the end of the book, a list of all those 
employees who were concerned in its physical pro- 
duction. 

In fifty-five small pages of text the State Publish- 
ing Company, Columbia, S. C., present a volume en 
titled The Law of the Road, by S. M. Wolfe, the price 
of which is $2.00, and in which the reader will find 
expounded for his benefit (among many other things 
the law of torts, insurance law, the principles of agency, 
search and seizure, attachment, a digest of statutes, 
license provisions, how to take care of your engine, 
ditto of your tires, and a series of “Dont’s” whose 
profound wisdom is exemplified by one of them: 
“Don’t start without sufficient gasoline in the tank.” 
One more might be added, for the author’s own bene- 
fit, don’t race your engine. The price seems high fot 
such a little thing, but look at all you're getting! 


E. W. PutTKAMMER 


mae 
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Leading Articles in Current Law Reviews 


University of Pennsylvania Law Review, March 
(Philadelphia, Pa.)—Due Process Tests of State Tax 
ation, by Thomas Reed Powell; The Codification of 
International Law, by Roland S. Morris; Cost of 
Money as an Element in the Valuation of Public Util 
ities, by Frank Parker. 

Virginia Law Register, March (Charlottesville, 
Va.)—Virginia’s Part in Framing the National Con 
stitution, by Judge John P. Halsey; Another Thought 
on Prohibition Enforcement, by Paul R. Kach; Pres- 
ent Day Crime and Criminals, by Richard H. Arm- 


strong. 


The Lawyer and Banker, March-April ( Detroit, 
Mich. )—History of Title Records, by Hon. Clyde E 
Stone; Concerning Affidavits for Publication of Sum- 
mons, by I. C. Hackman; Valuation of Leaseholds and 
Good-Will, by K. Lee Hyder. 


The American Labor Legislation Review, March 
(New York City)—Banking Policy and Unemploy- 
ment, by Irving Fisher; English Experience with Un- 
employment Insurance, by Leo Wolman; Newer Meth- 
ods in the Stabilization of Employment, by Herman 
Feldman; The Contribution of the Social Sciences in 
Solving Social Problems, by Wesley C. Mitchell; The 
Function of Labor Legislation in Solving Social Prob- 
lems, by John B. Andrews. 

Wisconsin Law Review, April (Madison, Wis.)— 
The Executive Department’s Exercise of Quasi-Judi- 
cial and Quasi-Legislative Powers in Wisconsin, by 
Roy A. Brown. 

Quarterly Journal of Economics, February (Cam- 
bridge, Mass.)\—Toward an Understanding of the 
Metropolis, by Robert Murray Haig ; Chapters on Ma- 
chinery and Labor, by George E. Barnett; Industrial 
Invention: Heroic or Systematic? by Ralph C. Epstein ; 
[he Development and Purposes of Farm-Cost Inves- 
tigations in the United States, by M. K. Bennett; 
Progress and Poverty in Current Literature on Valua- 
tion, by James C. Bonright. 

Illinois Law Review, February (31 W. Lake St., 
Chicago, Ills.)—An American Experiment with the 
English Rules of Court, by Edward W. Hinton; Mu- 
nicipal Aesthetics and the Law, by Newman F. Baker; 
\ Pioneer Court of Last Resort, by Willard L. King 

Towa Law Review, February (Iowa City, Ia.) 
Specific Performance and Dower Rights, by H. Claude 
Horack; Acceptance of Service Outside the State as 
\ffecting Jurisdiction, by Wayne G. Cook; Zoning 
Ordinances, by Newman F. Baker. 

Indiana Law Journal, February (Bloomington, 
Ind.)—Searches and Seizures in the Administration of 
the Criminal Law in Indiana, by Arthur L. Gillion; 
Judicial Settlement and the Permanent Court of In- 
ternational Justice, by Amos S. Hershey. 


Where the Journal Can Be Bought 
A list of the book and periodical stores in the various 
cities at which the American Bar Association Journal can 
be bought will be found on page 228 of this issue. Persons 
living in those cities are requested to address themselves 
to these establishments for current issues. 
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By MILTON 


Of the Denver, 


NY subject in connection with wills is apt 

to be rather dry, even though the industri- 

ous prying into family histories in the aver- 
age will contest sometimes does make the court’s 
statement of facts a bit racy. 

Everyone, during the short span of his life 
time, acquires more or less property which he 
cannot take with him on the great adventure. The 
only consolation in the law is that, by his will, 
a man can determine how his property can be 
enjoyed by others after he is in his grave. And, 
while some, like old Euclia in Pope, cannot endure 
the thought of parting with their possessions, even 
post mortem, and die intestate, most men of prop- 
erty leave wills. 

This, in some measure, satisfies one of the 
great weaknesses of mankind, namely, to have a 
hand in the control of terrestrial affairs after he 
has severed relations with them. And, if a testa 
tor chooses to leave his property to definite bene- 
ficiaries, he can control its disposition for a genera- 
tion or two. Further, by a trust for charitable 
purposes, his dead hand may grip it almost for- 
ever. 

But these rights of testamentary disposition 
are not given by natural or Divine law, and are 
given with reservations. And there are quite often 
disappointed relatives and other expectant objects 
of bounty, who are quite enthusiastic about at- 
tempting to pry open the grip of the testator’s dead 
hand on the property he once owned, and place the 
disposition of it in the hands of a living judge, or 
twelve men,—tried and true. 

The difficulties which beset a testator are pet 
haps augmented by the modern prevalence of 
divorce and remarriage. A will dispensing peace and 
harmony among several widows, ex-widows, their 
respective children and step-children, is no imag- 
inary diplomatic problem. The menace of the 
modern flapper to wealthy widowers in their 
dangerous forties, or more dangerous sixties and 
seventies, is partly offset by the few conservative 
men who in anticipation of danger, get an antenup- 
tial agreement drawn and carry it about in their 
inside coat pocket for protection. But, for the 
most part, no such precaution is taken, and the 
responsibility is too often placed on the court and 
a jury of his peers, after he has departed. Of 
course, the problem may, and often does arise, 
where a testator wills part of his estate to some 
charity to the disappointment of his relatives. 

The practice of anticipating such trouble 

*Address delivered before Denver Law Club 


236 


J. KEEGAN ; 


Colorado, Bar 


and inserting an affirmative defense in a will to 
the effect that any beneficiary who contests the 
will forfeits his share, is not new. Since lawyers 
are, from time to time, interested eit! 
ening the grip of the testator’s dead ha: 
it steady, or prying it loose, the effect of such a 
forfeiture provision should be of some interest. 

At the outset we will quote the law in this 
field as laid down by Prof. John Rood in “Wills” 
(1904) page 416. This statement is a great favor 
ite and is often found by an attorney when under 
pressure of determining an immediate plan of ac 
tion. Prof. Rood’s statement is: 





The law relating to conditions in wills posing for 
feitures of benefits thereunder on those contesting the will 
is in a state of confusion in England and America 

The field has not been passed upon by the ; 
Colorado Supreme Court, so, for enlightenment we 
must look to the common law, and the decisions of 
our own other forty-eight mutually independent 
courts of last resort,—sometimes accused of n 
verting aforesaid judicial forest into a jungle 
Judge Ketcham, in re Wall, N. Y. Surr. 1912 
(136 N. Y. S. 452) became rather dr: i 
He attempts to review the rules laid 
field, and says: 





Each of the propositions stated, supra 
both approval and rejection. (Citing some twenty cases 
and texts.) 

Then he summarizes: 

Out of this confusion of authority th in come 
only a balanced negation, an equality of nd hicl 
produce silence. There is a precedent for every inc 
sistent solution of the question, but prescript for 

The field will be reviewed in the following 

order: 
1. Validity of such a clause general 
the standpoint of public policy 

2. Operation of the provision, including 
When annexed to a devise and (b) W! 
to a legacy. 

3. Exceptions to the operation of the pr 

vision, including (a) Where annexed to a legacy 
without gift over on breach. (b) Where probable 
cause for litigation exists. (c) Where contestant 
is an infant. (d) Where forfeiture extends t 
parties other than contestant. 

Taking up first the validity of such a claus 

generally from the standpoint of public policy 

Two cases will be quoted briefly, which at least , 
will show how jurists learned in the law can come 

to diametrically opposite conclusions with convin¢ 

ing logic, each claiming to be fortified by the United 

State Supreme Court. 
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dispositions and have sought to incorporate pro- 
visions which should operate most powerfully to accom- 
plish that result.” 

These contrasted views on the public policy 
aspect of such a provision must be qualified by 
stating that practically all courts agree the condi- 
tion is valid in some instances. The above excerpt 
that would hold all such provisions void on grounds 
of public policy, is of more than academic interest, 
however, as the reasoning there given is the source 
of the rather numerous excuses courts have found 
for not enforcing the forfeiture. 

We will next take up the operation of the 
provision when annexed to a devise and when an 
nexed toa legacy. 

When annexed to a devise, the courts, 
practically no exceptions, have held the forfeiture 
effective unless circumstances have brought the 
case within the exceptions (1) Where probable 
cause of contest exists, and (2) where contestant 
is an infant. This rule, with the above qualifica- 
tions, submitted sound. However, a few 
courts, for example, California and New Jersey, do 
not recognize the probable cause exception, and 
Kentucky apparently would not recognize the ex- 
ception where contestant is an infant. 

When the provision is annexed to a legacy and 
is followed by an express gift over to some less 
bellicose beneficiary or to charity, in case of breach, 
the decided weight of authority is that in absence 
of probable cause, or where contestant is an in- 
fant, the forfeiture is effective. Some courts even 
deny these exceptions. 

In regard to exceptions which courts have rec- 
ognized: When the provision is annexed to a legacy 
without any gift over, in case of breach, there is a 
long line of precedents holding the forfeiture provi 
sion is not operative. 

This exception really hasn’t much foundation in 
logic and the criticism of it by the California Su- 
preme Court has some merit. 

In re Hite’s Estate, Calif., 1909, (101 Pac. 443) 
held a contest worked the forfeiture of a legacy, 
though there was no gift over in the will. 

The court said: 


with 


is as 


It is recognized that a forfeiture of land devised will 
result under such circumstances, without a specific devise 
over. That decisions in abundance may be found holding 
that the same rule does not apply in cases of a legacy 
is an anomaly in the law of wills. It rests upon no sub 
stantial distinction It was not part of the common 
law as such, but came to be recognized in England by 
the chancery courts to preserve uniformity, since legacies 
could be sued for and recovered in the ecclesiastical courts 
which followed the rules of the civil law. The result 
in England has been that the courts of equity, to avoid 
such conflict of decision, have followed the common law, 
and decreed forfeitures in the case of land, and have 
followed the ecclesiastical courts and refused forfeitures 
in case of legacies, except where there was an express 
gift over. . If it be true that the rule anciently 
rested for its support upon the doctrine of public policy, 
we find, even in England, where the rule prevails, that 
such support has been withdrawn. If it rests, as it seems 
to have rested in England, upon the desire of the chancery 
court to conform to the decisions of the ecclesiastical court, 
such a reason does not in this state obtain. 

Ohio, Tennessee, New Jersey and Alabama 
have likewise denied the exception. 

However, according to the introductory part of 
the note 68 L. R. A. 451: 

So many dicta affirm the exception, and so many de- 
cisions have proceeded upon the assumption of its exist- 
ence that decisions repudiating it may be regarded 
as contrary to the weight of opinion if not of authority. 
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In conclusion, this note states: 

In this state of the authorities the future of th 
exception is a matter of much speculation. As is said in 
the authorities which have repudiated it, there is no rea 
sonable ground for a distinction | 
and a gift of personalty. i 
an exception fairly established, wl 
tion of a forfeiture, will be readily abandoned 

Since this note (1904) the authorities have not 


thrown much light on the present tendency. Calli 


etween a gift of realty 
And yet it is not likely 
1ich prevents the opera- 





fornia has come out unconditionally opposed to the 


exception. New York has reversed its previous 
stand against the exception, and now not only 


recognizes the exception but holds that a gift over 
to the residue is not a sufficient gift over. 

The gift over exception as applied to legacies, 
although largely historical rather than reasonable, 
is quite valuable in furnishing the courts with an 
excuse for not enforcing the forfeiture when, under 
the facts before it, its enforcement would be unde- 
sirable and inequitable. What stand a court will 
take when it has no precedent to guide it in its own 
state, will, no doubt, be influenced by the peculiar 
facts presented in the first case. A careful analysis 
of the cases will show that the equities involved in 
the facts in the first case before each court have had 
more weight than the academic abstract logic as to 
the reasonableness of the theoretical distinction be- 
tween realty and personality in applying the “gift 
over” exception. 

Where reasonable ground for contesting the 
will appeared, the English cases early refused to 
enforce the forfeiture provision 

The earliest | ish case in which this excep- 
tion appears is Powell vs. Morgan, 2 Vern. 90 
The court held: 

There was probabilis causa litigandi, and it was not 
a forfeiture of the legacy 

It was applied again in Morris vs. Burrows, 
1 Atk. 399, where the court states that no forfeiture 
can be incurred “by contesting any disputable mat 
ter in a court of justice.” 

Perhaps the strongest exponent in favor of the 
exception to the operation of the condition on the 
ground of probable cause of contest, is In re Friend, 
Pa. (1904) (209 Pa. 442, 58 Atl. 853.) 


The testatrix’s will provide 
If any of my children or grandchildren . . shall 
contest the validity of this, my will he . . . shall 


be deprived of any beneficial interest under this will and 
of any share of my estate. 

The will then provided a gift over in case any 
one kicked about their share. A son who only got 
$20,000 accepted the challenge but lost his contest. 

The Pennsylvania Supreme Court, however, gave 
him the $20,000 anyway because they said he had 
probabilis causa litigandi 

The court said 


The better rule ems to us to be that the pen 
alty of forfeiture of the gift or devise ought not to be 
imposed when it clearly appears that the contest Lie 
was justified under the circumstances, and was not the 


mere vexatious act of a disappointed child or next of 
kin. A different rule—an unbending one—that in no case 
shall an unsuccessful contestant escape the penalty 
of forfeiture of the inter 

times not only work 


ive! 1, would some 





injustice, but accomplish 


results no rational testator would r contemplate. This 
is manifest from a moment's reflection, and is illustrated 
by ... the one now before us in which there is 


an allegation of undue ‘ hich procured the 
execution of the will. If, as a matter of fact. undue in- 
fluence is successfully exerted over one about to execute 
a will, that same influence will have written into it a 
clause which will make sure its disposition of the 


testator’s property. He who will take advantage of h , 
power to unduly influence another in the « ition of 

will, will artfully have a care to have 

clause to shut off all inquiry as to the 

really made the will; and, if the rule 
plied with no case excepted from it, t 
scrupulously play upon the feelings of the 
with impunity, enjoy the fruits of thei: 
laugh in scorn at those whom they have wronged 


Those who improperly influence a testator may boast t 
a child against whom he discriminated, of t 
exercised over him, . . taunting and goading on su 
child to a contest; and yet if, in the end, t W 

vited it, . . . succeed in sustaining the l 


1 
} 


. . . What they said, the contestant will 
prived of his gift or devise, but tl 1 
into the contest may acquire his portion | t t ? 
own plunder No testator, if he coul 

his grave, would declare such to have 

when he wrote his will and tried to 


assault. . . . To exclude all contests of t pl te on 
reasonable ground that the testator wa t t luly 
fluenced when he made it 
| 


coercion more securely 
On the other hand we find views as far removed 
from this Pennsylvania court as Ca 
the Atlantic seaboard. 
In re Miller’s Estate, Cal., 1909, 6 Cal, 11 


103 Pac. 842) one Miller, then deceased, had willed 


$1,500, to his wife, and all the rest of his estate to 
some young girl he had adopted. He put in a 
proviso that if his wife complained the $1,500.00 
was also to go to the girl. Of cour the wife 


contested, upon the ground of undue influ 
While the trial court found the wif 1 probable 
cause, the will was admitted and the wife lost her 


$1,500.00. 





In upholding the forfeiture, the Califor: ia Su- 
preme Court said , 
Appellant's . contention is that id prol 
able ground for contest. . . . No su n i 
contained in the will, and we know of 1 le that 
authorizes us to declare it. To do so w 
stitute our own views for a clearly expr: 
the testator to the contrary. ] 
accepted in many decisions to the effect 
of the legacy results . . . when ther 
. . . it is a mere attempt at an artificial distinction to 
avoid the force a plain and un 
against contest . The forfei t 





against public policy, it must be enforced 


The United States Supreme ( urt, and esp 
cially the case of Smithsonian Institution Meech, 
1898, (42 L. ed. 793), has been cited and followed as 
authority by both the champions and the 








p ne S 
of this exception. We have already quoted languag 
from this case stating will contests t frequently 
bring to light matters of private | vhich the 
public ought not know. The testat | devoted 
his life to work along scientific line planned , 
for many years to leave his property to 1 Smit 
sonian Institution, he died without \ childres 
and contestants were distant and collateral relatives 
with little equity in the money testat had earned 
by his scientific work. Judge Brewer apparently 
had little sympathy with the contestants and upheld 
the forfeiture 

The only language in the opinion on this point 
is a quotation from Roper on Legaci« rt seems 
to be obiter dictum to the case but approved of by 
Judge Brewer. Roper apparently would r ize 
the probable cause exception where tl vill made 
the devise or bequest and then provided a forfeiture ‘ 
in case of contest, the forfeiture provision being a 
condition subsequent. But if the will » worded 
as to make acquiescence to the will by the legatee 


a condition precedent to the bequest the pt able 
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because the provi- 











cause ¢ yt applicable 
sion agail test is not a forfeiture provision 
but ation on making of the devise 

r beqt the first instance. This distinction 

should be carefully considered in drafting such a 
will for 

Jos \ r of Harvard, in “The Progress 
of the I Harvard L. Rev. 569 (Feb., 1920), 

\ l In re Shirley’s Estate (Cal., 

) n tende is to uphold a condi- 
at the neficiary, if he contests the 

gift That case reafhirms the Cali- 

f 1 enforces without reservation such a 
pr sylvania such a condition is enforced 
if the ntest without reasonable foundation, but other- 
wise not nsylvania reaches a highly desirable result, 
but it is t to see how a condition broadly framed, 
as is u t er any sort of contest, can be divided 
by the court when the testator hes not split it. We are 
lett to « then, between supporting a provision pre- 
venting all litigation by the beneficiaries, or rejecting it 
entirel; The modern view seems to be that the chance 
for abus f the process of the courts in will contests 
outweigl ntment of honest litigation. 

As f Warren has committed himself, 
his acadet horror of a court “splitting” such a 

road « seems to outweigh the “highly 

desirable results” which he admits Pennsylvania 
each the present tendency of our forty- 
nine « t resort, we cannot find any evi- 
dence that Prof. Warren has correctly taken the 
7 . , | 
puis fod less 

A number of English cases, and Pennsylvania, 
New Y¢ ennessee, South Carolina, and North 
Carolina hold that when probable cause exists the 
conditi erative, admittedly getting a highly 
desirable re ilt in all cases. 

California, New Jersey, Ohio, and Iowa with a 
split « this exception. 

The ed States Supreme Court is cited and 
ollowed th sides of the controversy. 

Since f. Warren’s views the courts pro and 
con have reaffirmed their previous stands and the 
only es found throwing their hats into the 
ring essee and North Carolina. Tate v. 
Camp, T: 922, (245 S. W. 839, 26 A. L. R. 755) 
gives ( ent review of the authorities on both 
sides ies the exception, saying: “The rea- 
soning ese. . . cases announces a more 
equital st rule n Whitehurst v. Gotwait, 
wm. Car. 1925, (igs &. I 582) the court said (by 
dictt s further held, where there exists 

eo oMone< ground for the lit- 
igat 1 contest does not work a for- 
feiture.” Citing the U. S. Sup. Ct. case of Smith- 
SOI M e< I 

( 1 those states recognizing this ex- 
cepti s the usual problem of defining what 
moun robalilis causa litigandi. 

It v e remembered that In re Friend (1904) 
58 Atl. 853, Pennsylvania refused to enforce the 
forfeiture 1use the unsuccessful contestant had 
probable 1S¢ \mong other things the testimony 
contest lied upon was (58 Atl. 856): 

randdaughters testified that in these lat- 

t ild * same stories over and over 
ide af thie nr iti ; r ablv 
side of this proposition 1s very ably 

handle Missouri Supreme Court in a case 
with t gestive title of Story vs. Story, 1905 
(188 M ), 86 S. W. 225). According to the 


The vicissitudes of his (the testator’s) married life 
had been none the less dramatic because of his humble 
station; for he gave hostages to fortune by three mar- 
riages, had issue by each and, betimes, was sorely pinched 
by the shoe of matrimonial infelicity. 

His third wife divorced for abandoning him and 
the children of one or the other of the three mar- 
riages successfully contested the will in the lower 
court on ground of mental incapacity. In addition 
to proving that the eighty year old testator occa 
sionally appeared “with his pants on wrong side 
there was evidence that he told the same 
stories over and over again. 

In reversing the lower court with directions to 
admit the will, Judge Lamm said: 

It would be a startling infringement on the innocent 

gaiety of mankind to determine judicially that reconteurs 


before,” 


(of any degree) must repeat their favorite stories only 
under the impending danger of being finally adjudged 
not only guilty of intellectual staleness, but of actual 


imbecility and consequent testamentary incapacity. 

It has also been decided that advice of counsel 
to a disappointed legatee that he can win the con- 
test is not probabilis causa litigandi. This holding 
has the ear marks of a dirty dig at our ancient and 
honored profession. 

Another exception which some 
recognized is where contestant is an 
will review this very briefly. 

The exception was recognized in Bryant vs. 
Thompson, N. Y. Sup. Ct. 1891 (14 N. Y. S. 28), 
where the court said: 

Any provision in a will, which, in its application, comes 
in conflict with the organic or statutory law of the state, 
by which it is made the duty of the courts to look after 
the rights of infants must be deemed to be illegal 
and void, as being against public policy. A testator can- 
not be permitted thus to obstruct, by any clause in his 
will, the necessary steps prescribed by law for the con- 
duct of judicial proceedings in the case of infants, where 
the paramount duty of the court is to act in behalf of its 
wards, and for their best interests: No penalty or 
forfeiture can be worked against such a party who has 
done nothing more than to submit his rights to the 
adjudication of the courts. 

On the other hand, Kentucky would hold an 
infant bound by the forfeiture clause. 

In Moorman vs. Louisville Trust Co., Ky. 


have 


We 


courts 
infant. 


1918, 


(203 S. W. 856), the court said: 
It is most necessary and in accord with ‘public 
policy that an infant shall thus be bound. . . . The very 


purpose of an action by a next friend is to test the 
infant’s rights and to have them conclusively determined 
as to every person, adult, and infant alike, who is a 
party to the action. It has always been the policy 
of the law to exempt infants from responsibility for their 
own acts, but it would certainly present an anomaly 
to exempt them from responsibility also for the acts of 
those legally constituted to act for them. 

In an extension of the above opinion, the court 
stated the acceptance of provisions of a will by an 
infant during infancy for support would not pre- 
clude a contest after becoming of age. 

The New York rule is the soundest. For, 

under the Kentucky rule the estate could be dis- 
sipated before the infant reached maturity and 
made his election. 
Where the forfeiture provision extends to par- 
other than contestant, the cases are few in 
number. New York has recognized this exception 
in In re Vandervort’s Estate, 1892, (17 N. Y. S. 
316), although both grandchildren were infants. 

In conclusion, there is sufficient weight of 
authority to be safe in saying that, as a general 
rule, such a forfeiture provision is not against pub- 

(Continued on Page 274) 
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JUSTICE FOR THE POOR 
Members of the American Bar Associa- 
tion will recall the symposium on Legal Aid 
at the St. Louis Meeting, in which Hon. 
Charles Evans Hughes, Reginald Heber 
Smith, author of “Justice and the Poor,” and 
others took part. That event helped to 
mark the full recognition by the association 
of its duty to employ its best efforts to solve 
the problem of assuring the poor man that 
equality before the law to which he is en- 
titled in all cases. It was also a recognition 
of the solid foundation of theory and expe- 
rience which had been provided by workers 
in behalf of Legal Aid since the first Legal 
Aid organization came into existence in 
New York in 1876, as a means of assisting 
German immigrants, who were frequently 
the victims of frauds and impositions. 

The story of the growth of a fruitful 
idea—of the services of public-spirited law- 
vers and laymen who made it possible, of 
the various forms whiclr legal aid took from 
the point of view of organization, of the 
achievements of the various agencies—is set 
forth in a style as fascinating as it is authori- 
tative in a bulletin of one hundred and fifty 
pages issued by the Bureau of Labor Statis- 
tics of the United States Department of 
Commerce. The book is the work of Reg- 
inald Heber Smith of the Boston Bar and 
John S. Bradway of the Philadelphia Bar, 
and its significance is further attested by the 
fact that it carries a preface by Chief Justice 
Taft. 

Starting with a narrow proprietary type 
of organization, the movement for legal aid 
resulted in the evolution of diverse forms, 
from which four standard types have ap 
peared, and the chapter in the book devoted 
to these is highly instructive. There is, 
first, the bar association type, as illustrated 








by the very effective bureau of the Asso- 
ciation of the Bar of Detroit. Then there 


is the bureau conducted as a department 
of a general charity organization, as in 
Chicago. Third, there is the incorporated 
private charitable organization, which is the 
type prevailing in most of the larger cities. 
Fourth, there is the public bureau type, 
which is generally organized as a depart 
ment of the Municipal government All of 
these have done, and are doing, excellent 
work, thus showing that each is in harinony 
with local conditions and thus provides the 
most effective expression for the legal aid 
idea in the particular locality. But though 
these diversities will probably exist for a 
long time, the opinion of the authors is that 
the public bureau is the type which will 
ultimately prevail. 

This is also the view of Chief Justice 
Taft. “Such societies have increased in 
various parts of the country,” he says in the 
preface, ‘and differ some in their organiza 
tion, in the sources of their maintenance, 
whether by the bar, or by social aid societies, 
or by municipalities. The success of them 
and the real good that they have done are a 
testimony to the high spirit of many law 
yers and reflect credit on the bar. Without 
expressing, a final conclusion on the subject 
it seems to me that ultimately these instru- 
mentalities will have to be made a part of 
the administration of justice and paid for 
out of the public funds. I think that we 
shall have to come, and ought to come, to 
the creation in every criminal court of the 
office of public defender, and that he should 
be paid out of the treasury of the county 
or the State. I think, too, that there should 
be a department in every large city, and 
probably in the State, which shall be suf 
ficiently equipped to offer legal advice and 
legal service in suits and defenses in all 
civil cases, but especially in small claims 
courts, in courts of domestic relations and 
in other forums of the plain people.” 

The direct responsibility of the bar is 
particularly emphasized by the authors. By 
virtue of their oaths, lawyers have always 
been under a certain obligation to aid the 
helpless and the poor to get justice. The 
difficulty has been to find how to discharge 
this obligation effectively, particularly under 
the changed and changing social conditions 
resulting from our great immigration and 
our increasing urbanization. The solution 
is furnished by the organized bar and its 
support of legal aid as an essential part of 
its program. The individual lawyer can do 
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little. The authors point out in this con- 
nection that the duty of the bar differs un- 
der different conditions. In cities where a 


legal aid organization is needed and none 
exists, the bar should take the lead in its 
establishment In cities where legal aid 


bureaus and public defenders already exist, 
the bar’s obligation is to support them with 
their contributions and, in case of munic- 
ipal bureaus, to stand against the invasion 
nfluence. In the smaller cities, 
where the population is 25,000 or less, the 
bar should do the work itself, and in such 
cases the n of the Illinois Bar Association 
is particularly commended. Finally, “the 
bar must be relied upon to take the leading 
part in shaping and guiding the future de- 
velopments in this general field along sound 
and constructive lines.” 

Since the discussion at the St. Louis 
meeting the American Bar Association, 
and the appointment of a Legal Aid Com- 
mittee, the organized Bar of the country has 
taken up the work with growing enthusiasm. 


: ae 
Ol politi 


\ number of State organizations have cre- 
ated legal aid committees, and the list of 
cities in which the local associations have 
done the same is long and is constantly in- 
creasing The bar is thus awake to its 


responsibilities and may be relied on to find 
more and more effective means of discharg- 
ing them. That part of the history of the 
profession of which the public never hears 
deals with the uncompensated aid which 
members have from time immemorial ren- 
dered in discharge of their obligations as 
lawyers. It has been said that the first legal 
aid institution in America came when the 
first law office was opened. Conditions now 
require a change of methods to a large ex- 
tent, but the professional spirit which insures 
the lawyer’s cooperation and support of the 
legal aid movement is still the same. 

But the Bulletin of the Department of 
Labor is not the only recent worth-while 
contribution to the subject. Of great value 
is the symposium on Legal Aid Work con- 
tained in the March number of “The Annals” 
of the American Academy of Political and 
Social Science, published in Philadelphia. 
[his issue furnishes an analysis and discus- 
sion of the various agencies developed in the 
United States for the purpose of securing 
legal justice to poor persons, and there is 
also a Foreword by Chief Justice Taft. The 
symposium is the first that has ever been 
printed on the subject. It is composed of 
contributions from more than twenty-five 
women, most of whom “have been 


men and 





and still are members of the legal aid forces 
on active duty at the front lines. What they 
have written is not the product of theoretical 
deduction but is the result of actual contact 
with thousands of poor persons presenting 
actual cases calling for justice in the courts.” 
The editors in charge of the volume are John 
S. Bradway, Secretary of the National Asso 
ciation of Legal Aid organizations, and 
Reginald Heber Smith, who is chairman of 
the Legal Aid Committee of the American 
Bar Association. 

In the limited space here available it is 
almost impossible to discuss adequately even 
a single phase of this important movement. It 
is therefore a satisfaction to be able to point 
the reader to two authoritative publications in 
which practically all phases are discussed by 
those in a position to speak with authority. 


COMPARATIVE LAW BUREAU 
CONTRIBUTIONS 

In accordance with custom a consider 
able part of the April issue of the Journal 
is devoted to the contributions of the Bureau 
of Comparative Law. These give an inter- 
esting survey of legislative activities in other 
countries, particularly in Latin-America. 
And they once more call attenution to the 
similarity in the problems with which all 
countries have to deal. 

Of particular interest to Americans are 
the laws relating to finance which Chile has 
passed, in accordance with the advice of a 
commission of American experts. This leg- 
islation is said to mark a notable advance for 
Chile. It will be recalled that Colombia some 
time since also invoked the aid of an Amer 
ican commission in dealing with this com- 
plicated problem. Mexico’s new oil law, 
passed under authority of Article 27 of the 
New Constitution, and confirming the na 
tional ownership and dominion over certain 
subsoil substances, is of sufficient importance 
to keep our State Department continuously 
active. Costa Rica’s law barring Coolie 
labor perhaps indicates the beginning of a 
new Latin-American attitude towards Asi- 
atics, while Venezuela’s new constitution 
registers a distinct move towards greater 
centralization, though the federal principle 
is retained. 

Apropos of the forthcoming Bar Con- 
ference at Washington, it is interesting to 
note that Argentina has appropriated $15,000 
to pay the expenses of a conference of Bar 
Associations to consider uniform civil pro- 
cedure and judiciary acts. 




















ORGANIZATION AND WORK OF BUREAU 





CONTRIBUTIONS OF THE COMP 


ARATIVE LAW BUREAU OF THE 


AMERICAN BAR ASSOCIATION 





HE objects of the Bureau include the transla- 

tion into English of foreign laws, the prepara- 

tion of bibliographies in its special field, and the 
consideration of foreign legislation and jurisprudence 
with a view to present information and materials of 
value to lawyers, law teachers and law students. 

All members of the American Bar Association 
and of the Comparative Law Bureau will receive the 
JoURNAL issued by the American Bar Association. 

All members of the Association are by that fact 
also members of the Bureau. Any state bar asso- 
ciation can become a member on payment of $15 
annually, and will then be entitled to send three dele- 
gates to the annual meeting of the Bureau and to 
receive five copies of the AMERICAN BAR ASSOCIATION 
JournaL. Any county, city, district, or colonial bar 
association, law school, law library, institution of 
learning or department thereof, or other organized 
body of a kind not above described, may become a 
member on payment of $6 annually, and will then 
be entitled to send two delegates to the annual meet- 
ing of the Bureau and receive two copies of the 
JournaL. Any person eligible to the American Bar 
Association, but not a member of it, can become a 
member of the Bureau on payment of $3 annually 
and will then receive the JouRNAL. 

Distinguished foreign jurists, 
scholars may be elected honorary members. They pay 
no fees. 

The authorship of the contributions of the Bureau 
to the JourNAL is indicated in each case by the initials 


legislators, or 


of the writer. 
The next meeting of the Bureau will be held at 
Denver, Colo. 
Honorary Members of the Section 


The Rt. Hon. Viscount Bryce, of Dechmont, O. M., 


5 ee ee ee ee ee eer England 
Franz von Liszt, Jur. Dr. (deceased) dis eal eee Germany 
D. Joseph Jitta, Jur. Dr jaVeveetubenteraneses Holland 
Estanislao S. Zeballos, Jur. Dr. (deceased) ..........2 Argentina 
Eugen Huber, Jur. Dr. (deceased)... ..«.- Switzerland 


Officers and Council 


Chairman—W. W. Smithers. 
Vice-Chairman—Charles S. Lobingier 
Secretary—Robert P. Shick , 

Assistant Secretary—Axel Teisen.. Philadelphia, Pa. 
Treasurer—Errol White .. Philadelphia, Pa 
Simeon E. Baldwin... New Haven, Conn. 
Andrew A. Bruce.. ..-Chicago, II. 
Phanor J. Eder... New York, N. Y. 
We, Gh Pee ckss New Orleans, La. 
Fred W. Lehmann, Jr Des Moines, Iowa 
Roscoe Pound ..... Cambridge, Mass. 
Walter S. Penfield .Washington, D. C. 
John H. Wigmore.... sc cccct nem, Tis 
Joseph P. Wheless New York, N. Y. 


Philadelphia, Pa. 
Shanghai, China 
Philadelphia, Pa 


Headquarters 


Secretary's Office, 1107 Liberty Building, Philadelphia, Pa., 
U.S. A. 
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Editorial Staff 
Rozert P. Suicx, Chairman 


1107 Liberty Building, Philadelphia, Pa 


Goel FetENON. on so cc cwesnernancos Simeon E. Baldwin 
Private International Law.............. ....W. W. Smithers 
AS «ok nda Vew o's vecinmle- ene! tanills Robert P. Shick 
Bohemia and Balkan States.............. William G. Hastings 
Canada..............+..++++...-Mr. Justice William R. Riddell 
Ds ca.cnanadeke ee Charles S. Lobingier, C. H. Wang 
a an ore Ernest Angell, Errol White 
EE eS, Seg Seer OO Ae eS Sia R. Laurens Notz 
CE Reg riceekerkeadesa ck oe ......S5amuel Rosenbaum 
i ea ae ee Joseph P. Bartilucci 
ND tccu wa eeidiavate Jiro G. Kaneko, James Lee Kauffman 


Latin America 
Argentina, Bolivia, Chile, Colombia, Ecuador, Para 


guay, Peru, Uruguay, Venezuela........Phanor J. Eder 
a nee er Joseph P. Wheless 
Costa Rica, Guatemala, Honduras........ Wm. H. Jacksor 
Uae ase tVacnvnwledakuys Raoul E, Desvernine 
Nicaragua, Panama, Salvador..........Walter S. Penfield 


Charles S. Lobingier, George A. Malcolm 
H Lawrenc« Noble 


Philippine Islands 


Portugal ae Dy Bee Agta Gi iealee Ges ..Joseph Wheless 
Dod oak. 5 ain wishin Wienardaa a imaede William G. Hastings 
Scandinavia Stal ie anu gine Deiat wie Raaaela ttle af Axel Teisen 
EE re ...5. P. Scott, Joseph P. Wheless 
NS SE EOE EA ie ee : Charles Jucker 
General Comparative Law........... vr 

RR ee ee ...-Roscoe Pound, David Werner Amram 
American Literature on Foreign Law...... Luther E. Hewitt 


Comparative Law Bureau Publications 


OFFICIAL PUBLISHER: THE CHIPMAN LAW PUBLISHIN 
BOSTON, MASS, 


\ isigothic Code by Scott, of this Editorial Staff 

Swiss Civil Code, by Shick and Wetherill, of this Editorial 
Staff. 

Civil Code of Argentina, by Joannini. 

Civil Code of Peru, by Joannini; in preparation by this Bureau 

The Seven Parts (Las Siete Partidas), by Scott, of t 
Editorial Staff; in preparation by this Bureau 


Foreign Codes and Laws Translated Into 
English—Now Purchasable 


French Civil Code, by Cachard 

French Civil Code, by Wright. 

Japanese Civil Code, by Gubbins. 

Japanese Civil Code, by Lonholm. 

Japanese Civil Code, annotated by De Becker 

Japanese Commercial Code, by Yang Yin Hang 

Japanese Code of Commerce, by Lonholm 

Japanese Penal Code, by Lonholm. 

German Civil Code, by Chung Hui Wang. 

German Civil Code, by Loewy, under the direction and an 
notated by a joint committee of the Pennsylvania Bar 
Association and the University of Pennsylvania 

Penal Code of Siam, by Tokichi Masao (18 Yale Law Jour 
nal, 85). 

Laws of Mexico, by Wheless, of this Editorial Staff 

Mining Law of Mexico, by Kerr, late of this Editorial 

Mining Laws of Colombia, by Eder, of this Editorial Staff 

Commercial Laws of the World, Am. Ed., Boston Book Co 

German Prize Code, as in force July 1, 1915; translated by 
C. H. Huberich and Richard King (Baker, Voorhis & 
Ce. N. ¥.). 






























































AN INTER-AMERICAN NEGOTIABLE INSTRUMENTS 
LAW 


By Hon. CHARLES SUMNER LOBINGIER 


But one of 


rit. t mercial law” is not a scientific one 
al { t is no more than a loose description 
listinct branches. them, 


which is « vhere recognized as “commercial,” is 
vhat 1 n the Anglo-American law as nego- 
tiable instruments. Throughout the western hemisphere 
that subject has now been codified and the way 
opened for an approach to uniformity. 

Broadly speaking, these codifications divide, as do 
iil other branches of law in this hemisphere, into no 
more thar groups—Civil and Anglo-American. 
Fundamentally, they are not widely separated. Some 
features of both hark back to the Roman law, but 
more of tl erive from the customs and practices 

mx cially Mediterranean) traders." 
Civil Law 

In ( countries, negotiable instruments and 
other ci il subjects are treated mainly in Codes 
of ¢ itthough the Civil Codes likewise con- 
tain conside e material thereon. South of the Rio 
Grande, t Codes of Commerce have, until recently, 
been enti1 Civil law origin. But they are far 
from ut Many find their source directly or 
indire French Code of Commerce of 1807-8, 
upon Ww Spanish Code of Commerce of 1829 
was 

rl st Latin-American Code, including bills 
of ex vas the Brazilian, appearing in 1850.° 
The present Spanish Code of Commerce was promul- 
gated 1885, somewhat more than one hundred of 
its ( eing devoted to Negotiable Instruments. 


It was extended to the Spanish colonies in 1886, but 
has been superseded in Panama and the Philippines, 
which retain the Spanish Civil Code, by the Uniform 
truments Law discussed hereafter. 
unique as being the only country, outside 
a fr, where the Spanish law, in the private 
id com1 ial field, prevails in toto. Most of the 
American states separated from the 
ther < before the first of her modern codes 
is prot ted and, while following, like her, the 
Frencl produced instruments differing con- 
iderably from hers.5 Porto Rico, though once in the 
ame sift n as Cuba, has effected important changes 
h | ivil Code has been thor- 
ind amet a corporation law was 
enact nd, last but not least (for it has a vital bear- 


of Washington, D. C., 


*} t Con rative Law Society 
s recently returned from an official visit to Cuba 
surve f the ( an laws and the materials for 

ns there Editor 
(Cambridge, 1904), 161; Jenks, 


Select Essays in Anglo 


The | f Negotiable Inst ents, 


Exchange, (Wash 


Sills of 


XL. 


nd Compile the Laws 


Modert Law,” Corpus Juris, 


Cor t f Laws, Arts. 407 et seq 


figures are 
reported to the U. S 


ing on the enforcement of commercial law), a new 
and simplified code of procedure was adopted.* Sim- 
ilar results have been achieved in the Philippines. For, 
although the Civil Code there has never been revised, 
it has been considerably amended, both expressly and 
by implication, while entire titles of the Code of Com- 
merce have been displaced by comprehensive statutes 
like the Corporation Law,* the Negotiable Instruments 
Law,’® and many others; and the Code of Civil Pro- 
cedure,’* adopted in 1901, has made possible the much 
more expeditious enforcement of commercial rights 
In Cuba, however, the commercial law remains prac 
tically as it was when Spain withdrew. 


Cuba’s Strategic Position 


Geographically, the island of Cuba lies midway 
between the respective western hemisphere domains 
of the Civil and the Common law. Jurisdictionally, as 
we have just seen, it belongs to the former; but com- 
mercially it is much more closely linked up with the 
latter’s field. 

Out of a total of $290,372,702 worth of imports 
into Cuba in 1924, the amount furnished by the 
United States was $192,115,060; by Spain, $14,521,013. 
Of the $434,865,295 worth of exports from Cuba, 
those received by the United States amounted in value 
to $362,264,908. In other words, the United States 
furnished 66.1% of Cuban imports, and took 83.3% 
of Cuban exports.** Added to this is the stupendous 
fact that more than a billion and a half of American 
dollars have been invested in Cuba. 

Such being the actual conditions, there is obviously 
no inherent reason why Spanish law as such should 
continue to govern exclusively Cuba’s international 
trade. Recognizing the priority of that law in gen- 
eral and the presumption in its favor from long con- 
tinuance, we may still legitimately inquire whether, on 
its commercial side, it is adequate for the new and 
extraordinary economic conditions indicated by these 
figures. And such an inquiry will disclose a feeling, 
prevalent and profound, among business men, bankers 
and lawyers of diverse nationalities in Cuba, that the 
strain upon her legal machinery occasioned by this vast 
expansion of her international trade has _ revealed 
serious defects in the local laws, which must be rem 
edied if her commerce is to continue its phenomenal 
growth or even to hold its own. 


Movements Toward Reform 


That the Cuban officials, also, are not unmindful 
of this feeling, is apparent from a decree issued by 
the President of the Republic, which, on account of 
its importance, is here translated : 

“WHEREAS, a need coeval with the foundation of the 


Republic and so far not provided for even in a minimum 
degree, is that of an adequate codification of law, so that, 


8. Mch. 10, 1904, Compilation of Law, Arts. 4985 et seq 
9. Act. 1459. 
10 Act 2031 
11. Act 190, 
12. Secretaria 


those of 


(1924). The 
Havana as 


Seccion de Estadistica 
Trade Commissioner at 


de Hacienda, 
the U. S. 
Department of Commerce. 
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while preserving the sound portion of our characteristic 
judicial institutions, we shall at the same time implant such 
innovations as may be demanded by radical changes oper 
ated in political and economic conditions of Cuba, and by 
contemporaneous scientific progress; and 


“Whereas, the sporadic, fragmentary and heterogene 


ous reforms which from time to time and as a result of 
special exigencies of the new regime, have been introduced 


in the legislation inherited from the old sovereignty as well 
as some organic laws promulgated by virtue of peremptory 
precepts of the Constitution, augment to a maximum de 
gree the necessity for new codes and laws which shall con- 
tinue the new standards of law already in force and those 
which it may be convenient to promulgate in order to make 


the old laws more complete; and 
“Whereas, the Decree No. 13 of January 6, 1908, 
together with reforms of the Penal Code and the splendid 
initiative of the Bar Association of Havana in summoning 
a National Juristic Congress in 1916 to advise bases for 
a new Cuban Civil Code, the appointment by the said Con- 
gress of a Commission composed of five of our most prom- 
inent jurisconsults to prepare the said Code, and subse- 
quently the establishment of the National Codification 
Commission by law of March 9, 1922, which superseded 
the former, have responded to a certain extent to these 
requirements ; and a 
“WuHereas, the said Commission, not only because of 
the very large number of its members out of all proportion 
to the nautre of this work and converting it rather into 
a popular assembly than a thoroughly technical and select 
body of law-makers, brit also by reasor f the gratuitous 
character of services rendered, has not produced any re 
sults up to the present time; and 
“WHEREAS, in view of these negative results, it is nec 
essary that, without violating the law, the Executive should 
provide the most efficient measures for the conscientious 
and active realization of these patriotic endeavors, employ- 
ing such powers as are conferred upon him and making 
use in the proper form of the credit set forth in the cur- 
rent Budget for that very purpose; an 
“WHEREAS, nothing appears more advisable, in harmony 
with said purpose, than the reorganization of the said 
Commission, setting forth certain regulative provisions 
which shall render its operation much more possible by 
reduction to a smaller number of attorneys of recognized 
competency and unquestioned aptness for this class of 
work; and inasmuch as it is not reasonable that the 
work to be carried out and which signifies an absolute 
devotion of time to the matter should be placed on the 
shoulders of this Commission, it is obvious that the prac- 
tical plan is to establish a technical office which shall 
collaborate with the Commission, presenting to it sug- 
gestions for its deliberations in connection with the various 


projects to be prepared, systematizing these endeavors, 


providing orderly calculations of matters, and perform- 
ing such other services as may be necessary; 
“THEREFORE, in the exercise of the powers granted to 


me by the Constitution and the law, and on the recom 


mendation of the Secretary of justice, 


“It Is RESOLVE! 

“First—to reorganize the National Codification Com- 
mission, to be composed of the following gentlemen: 
(thirteen members named) 

“Seventh—there shall be created in the Department 
of Justice the office of Legislative Program, which shall 
be presided over by a Director who must necessarily be 
an attorney of recognized reputation as jurisconsult and 
who shall be paid (salary specified ) 

“Eighth—the duty of said office shall be to prepare 
legislative programs to be submitted to the examination 
and resolution of the various sub-commissions or the 
Commission as a whole, according to the character of 
same to correct the style of program approved and to 
direct its printing and publication.” * 

The Commission thus created and appointed be- 
gan to function and under date of August 20, 1925, 
the Secretary of that branch, which is considering 
“mercantile legislation,” sent out a circular inviting 
suggestions and recommendations regarding proposed 
changes. 

Here then is an opportunity for weighing the 
merits of the two systems of commercial law now in 
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American law 


England, foremost among them being 


conterence of three years later a comn ) 

pointed to codify the law of Negotiable [Instruments 
In the following year, 1896, a draft based on the 
British Act, was reported, and ultimately approved by 











vogue in this hemisphere and of adopting the one which 
is best fitted for the needs of international trad 

at this juncture adopt a nes 

which meets those need 

object lesson for the nations farthet 


Anglo-American Law 


the Rio Grande, commer 


mainly Anglo-American.’* It came into England as an 


the “law merchant”—whi had 
make its way slowly and against great opposition owing > 
to provincialism and local prejudice. Fashioned, on its 
practical side, and ultimately absorbed, by a nation of 
traders, and moulded in its legal aspects by eminent 
judges, notably Lord Mansfield, “the father of mod 
ern mercantile law,” ** who formulated its details witi 
singular attention to the needs of comme: the pet 
fected “law merchant” became ready for lification 
of most other branches of Angl 
Codification 
rhe earliest codification of the Anglo-American 
law of Negotiable Instruments was that of California, 
1872,'° which was laters adopted in North 
Dakota, Utah and Wyoming."* All of these enact 
since been superseded by thi niform 
Negotiable Law, presently to be noticed 





some of the ablest legal minds in 
| 


udge M. D 


Chalmers, were working on such a code. Their labors 
bore fruit in the “Bills of Exchange Act,'* passed by 
Parliament in 1882, ten years after the 
California experiment, and pronounced 


} 

in unqualified : 

For it not only covered the wl le sub | 

f Negotiable Instruments; it embodied the ré 
f centuries of English juridical and commer 
As was well said by Sir George 


ot an arbitrary law imposed 
commercial commun I 
sanction of law to thx 
merce and industry.” 


ity; the 


This epochal and comprehensive piece of legis 
lation was substantially reenacted for Canada 
(revised 1906) ,** paved the way for the Americar 
form Negotiable Instruments Law, and was the 





of the measure** adopted for Costa Rica in 1902 
In the United States, the movement was facilitated 
by the organization of the National Commissioners on , 
who held their first conference 
Saratoga Springs, N. Y., in August, 1892 At the 
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pensate him in the manner and at the time which both 
may have agreed upon in making the contract.” 


“There is probably no article of the Code of Com 
merce,” declares Dr. A. W. Kent of the Havana Bar, a 
practitioner of many years’ experience in the Cuban 
courts,” “which has given rise to a larger number of 
differences of opinion than this fifth section of Article 
No. 444. No two decisions are alike on this point and | 
have not yet seen a clear definition of the meaning which 
the legislator intended to give to the phrases ‘value on 
account’ or ‘value understood’. 

“Huguet states ‘that in the case of the merchant in 
Madrid drawing on the merchant of Barcelona, to pay to a 
third person to whom the Madrid merchant owes money, 
the phrase ‘value on account’ should be used to indicate 
that the sum represented by the draft will be paid by the 
Barcelona drawee, deducting same from the funds owned 
by the Barcelona drawee to the Madrid drawer, and de 
ducting same from the funds in his possession; and that 
the phrase ‘value understood’ is employed when there is no 
delivery of money or merchandise between the drawee and 
the taker, or payee, nor any equivalent operation, nor any 
liquidation pending, nor, as a matter of fact, any transac- 
tion between them; that by virtue of the clause ‘value 
understood’ it is considered that the taker or payee becomes 
responsible for the payment of the money to the drawer 
and that this is based on the supposition that the phrase 
‘value understood’ presupposes that there existed a prior 
contract between drawer and payee with regard to the time 
f reimbursement to the drawer. 

“T have spoken personally with one even dozen Ha- 
vana bankers, asking them if they could explain to me 
off hand the forms of bills of exchange and their reasons 
for specifying different considerations in such bills of 
exchange or drafts, according to the nature of the trans 


action. By this, I meant the phrases ‘value received’, ‘value 
understood’, ‘value on account’ or ‘value retained by 
drawer’ and in each case the banker advised me that it 


would be necessary to consult his attorney before reply 
ing as he did not understand the legal meaning or scope 
f these various phrases.” 
One is here reminded of Sir Henry Maine’s illus- 
rations of the rigid formalism of early law, 


“‘Tf”’ says Gaius, ‘you sued by Legis Actio for injury 
to your vines, and called them vines, you would fail; you 
must call them trees, because the text of the Twelve 
lables spoke only by trees.” The ancient collection of 
Teutonic legal formulas, known as the Malberg Gloss, 
contains provisions of precisely the same character. If 
you sue for a bull, you will miscarry if you describe him 
as a bull; you must give him his ancient juridical desig 
nation of ‘leader of the herd.’ You must call the fore 
finger the ‘arrow’ finger, the goat the ‘browser upon leeks’ 
There are lawyers alive who can recollect when the Eng 
lish system of Special Pleading, now just expiring, was 
applied upon principles not remotely akin to these and 
historically descended from them.” ™ 

2. The indorsement of a bill of 
Spanish law requires formalities almost equal to those 
necessary for original execution,®® including the re- 
cital of consideration. Dating the indorsement is 
deemed so important that its omission prevents the title 
from passing®? “and the endorsee is regarded in the 
“ . a ae 
light of a collection agent.” ** 

3. Protest. This process involves 
formalities than are prescribed for the original execu- 
tion of the bill.** It must be made “before sunset on 
the day following default” ** before a notary public,” 
served on the drawer at the place of payment,®* and 
include “an exact copy of the draft,” its acceptance 
and indorsements,"” the demand for payment® and the 


exchange in 


even more 


28. Id. Art. 445 
9 American Chamber of Commerce Bulletin, IV, No. 7, pp. 15, 17 
ta. Early History of Institutions (New York, 1875), 255, 256 
Code of Commerce, Art. 462 NN oat = 


31 Id. Art. 463 Int. Bank v. Montagne, 96 Philippine, 667; War 


ner Barnes & ( v. Diaz, 10 Philippine, 418. But compare Art. 465 
32. Eder 
33 Code of Con 


merce Art. 504 34 Id fl) , Id (2) 
6. Id. ¢ 37 Id. (4) 38. Id. (5). 
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answer thereto,*® a warning of liability for damage,*® 
the signature of the protestor*’ and the day and hour 
of making.*? 

“Any mistake made by the notary in the protest, 
failure to mention the exact hour of same, any mistake 
in the copy of the draft, rendered the document abso- 
lutely worthless as the basis for a suit.” “ 

Naturally these requirements are burdensome. 


“During the Moratorium, banks frequently handed to 
their notaries as many as fifty drafts per day for protest. 
It is a physical impossibility to write out a protest in long 
hand, call on the debtor, make the protest and write out 
a copy of the protest, call, answer of debtor, etc., etc., 
in less than one hour. What happened? 

“Notaries were calling their friends all over the 
Island, requesting them as a matter of personal favor 
to give them, the notaries, permission to make out the 
protests on the following day and to date same back.” “ 


Naturally, too, such requirements are expensive 

“A protest in the city of Havana costs from six to 
seven, up to ten or fifteen dollars; a protest in a small 
town of the interior where there happens to be no notary 
and to which a notary is obliged to travel from an adjoin- 
ing town, may cost $100 or more, and that amount has 
been charged in many, many instances during the time of 
the panic.” ® 

“Anglo-American legislators,” observes Mr. Geo. J. 

Eder,” “are disposed to take the view that formal protest 
of a bill of exchange is an obsolescent practice no longer 
necessary under modern conditions of trade.” 

And he quotes elsewhere the remark of Judge 
Chalmers, author of the “Bills of Exchange Act,” to 
the effect that “the protest is considered a formality 
interesting to antiquarians, which is complied with to 
please our oversea friends, rather than as a commer- 
cial or juridical necessity.” 

In the Uniform Negotiable Instruments Law 
(Arts. 152 et seq.) protest is much simplified and in 
niost cases dispensed with altogether. It is considered 
necessary in Civil Law countries in order to bring an 
executory action, but it might be made permissible in 
such cases without requiring it in any 

IT. Differences of Substances 

3ut in addition to these formal features, there 
are certain differences between the Spanish and the 
Anglo-American law which affect the very nature of 
the negotiable instrument. Among these are: 

1. The distinction between civil and mercantile 
instruments, 

To quote again from Mr. Eder: 





“The present Cuban Code differentiates between the 
liabilities of merchant and non-merchant as parties to 
promissory notes and drafts, and between these according 
as they originate in commercial or civil transactions. The 
distinctions between these, and the interpretations of the 
corresponding rights and obligations arising therefrom, are 
exceedingly intricate, and quite incomprehensible to even 
the most experienced banker or merchant. Under the 
American law, of course, no inquiry is made into whether 
the instrument owes its origin to a purchase of pins for 
office use, which would be a commercial operation, or a 
purchase of pins for use at home, which would be a civil 
transaction.” 








This distinction runs through various phases of 
the Civil Law. Ordinary transactions are governed 
by the Civil Code But the Code Commerce is 


39. Code of Commerce, Id. (6). 40. Id. (7 : Id. (8). 42. Id. (9) 

43 A. W. Ker American Chamber merece Bulletin, IV, 
No. 7, 21 

44. Id 

45. Id 


46. Comparison of Amer Les t Bills of Exchange, et 
(Washington, 1925), 60 
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for mercantile transactions.*? Often, however, the line 
of distinction becomes faint and it is not uncommon 
for courts of last resort to divide on the question 
whether a particular transaction is mercantile or 
civil.** 


Mr. P. J. Eder in his monograph says tl 
Spanish Code of Commerce 
“discards the necessity of the parties being merchants 
order to give the bill the character of commercial paper.’ 
But that is not the way the Code operate in Cuba 
The practitioner already quoted observes 


“The Supreme Court, by decisions of Decem! 12 
1903, August 5, 1904, May 7, 1907, Nover r 11, 1914 
and many others, has held that a proimiss note givet 
or received, by a person not a merchant, or o1 ued as a 
result of a transaction not commercial, I] 
sidered a negotiable instrument under t ( f Ce 
merce and therefore may not be utilized as tl 
execution on promissory notes even in inst 


the note stated on its face that the perso 


5 - . 1 
self to the payment thereof, had receive 


commercial transaction and would use it ex ely 
commercial operations; and have allowed def int ft 
allege and prove that the operation was < ind not 


commercial.” ® 


The Uniform Negotiable Instruments Law knows 
nothing of this artificial distinction and the adoption 
ef that law would thus remove a fruitful source of 
uncertainty in business and litigation 

2. Negotiability. “Of the innate iracteristics 
of the bill of exchange,” writes Mr. George J. Eder 
“perhaps the most important is its negotiability 
it is precisely in this connection that the g 
ican and Latin codes are most at variance. Under tl 
latter, as under the Hague Regulation, the px 
a bill of exchange is deemed the rightful owner if 
can show title thereto by an uninterrupted series of 
endorsements, even though one or more of them be 
proved forged or otherwise defective, and he can be 
compelled to surrender the draft to the rightful owne 
only if it be established that he obtained it in bad 
faith or under circumstances sh wing pross ne 





ssessor of 


gence. Under Anglo-American law, similar pro 
visions obtain with regard to instruments to bearer, 
bank notes, etc.; but a bill drawn to the order of a 
designated person is transferable solely by endors« 


ment, and inasmuch as a forged or unauthorized si 
nature is deemed wholly inoperative, no title can be 


conveyed thereby The currency of a negotiable in 





strument under this doctrine derives from the fact 
that each subscriber thereto warrants unconditionally 
the genuineness and validity of the instrument and of 
all signatures appearing thereon. It is wi held 
by legislators in other countries that this gu im 
poses upon the endorser or payer of a draft im 
possible obligation of examining and verifying the 


whole history of every bill of exchange which may 
be received in the course of business, 
would be in effect an insuperable obstacle to the free 
negotiation and currency of such instruments rhe 
fallacy of this argument is apparent. If a bill of ex 
change be lost or stolen, and the endorsement forged, 
it is clear that one or two innocent parties must suffer 
for the guilt of a third, either the person losing the 
bill or a subsequent holder in good faith and for value 





( Agr I C 4 I S 
v Tan T ac 13 I ippine, 62 

49 Uniformity of Laws of Bills of Exchange 
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IV N 7, p. 15 

47. Code of | ‘ , Art. 2 

















f 













AN INTER t- AMERICAN NEGOTIABLE 








INSTRUMENTS LAW 247 











Pee” he 


——o 





Now it is obvious that a draft may be lost in the 
mails or under other circumstances where the owner 
is powerless to prevent its loss, or it may be stolen 








and the endorsement forged, or the endorsement may 
e obtai and it would seem unjust, 
and abortive t mmerce, to expect the owner to as- 
sume li hereby 
On tl ther hand, it works no hardship to insist 
that a person who parts with a valuable consideration 
in exchange for a draft or note, without fully assuring 
himself of the responsibility of the person negotiating 
the instrument, does so at his peril. It is not required 
that he examine further into the history of the draft, 
nor that he be familiar with the signature of all prior 
parties to the instrument; the preceding endorser 
vouches unqualifiedly for the bill in every respect. A 
person negotiating a draft for a stranger or person of 
dubious ré nsibility is guilty of the grossest negli- 
gence, and if the bill or an endorsement thereon be 
forged, he cannot be considered a holder in due course 
notwithstanding that he took the bill in good faith, 
before mat , and for a valuable consideration. This 
principle of absolute warranty and liability is logical, 
equitable and practical. Far from restricting the free 
circulation of bills of exchange, it provides an in- 
centive for their use. The person drawing or endors- 
ing a draft the orde f a particular person has a 
positive g ’ that only that person, or someone 
designated him, can obtain payment. Accounts 
may be settled by check in any state of the Union 
without fear of loss or theft in the mails or otherwise, 
and a pr lity of being forced to make a second dis- 
bursement to the rightful creditor. It is impossible 
that any la use be made of the facilities and con- 
veniences offered by drafts, notes, checks and certified 
checks so long as the legitimate parties to the instru- 
ment are afforded no protection by law, and so long 
as a thief can convey as incontestable a title as could 
a rightful ner. If Cuba is to have the modern leg- 
slation h her high rank in the commercial world 





ep trufs this principle of the common law must 
incorporated into her code.” 
3. Effect of Execution Is the bill or check 
an equitabl ssisnment of the drawer’s funds which 
binds the drawee? Or is the drawer entitled to revoke 
it before payment? The Spanish law answers that 
t be considered as an instrument to bearer 
1 to prove the legality of his title or of 


er liged to guarantee pay- 

‘ und, consequently, if, after drawing it, he 
revol t ler of payment to the person to whom he 
lelivered it, he mu t repay the value thereof to whomso- 
ever ma d faith.”™ 

But the Uniform Negotiable Instruments Law, 
settling a controversy among American jurisdictions, 
ae clare S 

“A bill of itself does not operate as an assignment of 


e hands of the drawee available for the 
f, and the drawee is not liable on the bill 


ivt 
. 3 
he accepts the same 
In defending this position at the Hague Confer- 
ence in 1912, D1 Sichermann an Hungarian delegate, 


replying to the Austrian technical delegate, Dr. Ham- 


mersclag, in part: 
ce no danger results from the revocation 
But let us suppose that the danger really exists. 
Would t laying of the effect of the revocation until 
51 W s mer es y Maritimas de la America Latina, 
II, 8 y Eder, add This question is left entirely 
ts the Hague Regulations in accordance with Art. 








the time limit for presentment has expired really avert the 
danger of an abuse or of a crime resulting from the 
withdrawal of the cover? Not at all, because even if the 
dishonest drawer had provided sufficient cover when the 
check was drawn he can withdraw it before the holder 
can, by means of another check, or by telegraph 
or telephone. Therefore, if the drawer wishes to act 
pene pre the delaying of the effect of the revocation 

ould not safeguard the holder. . . Mr. Hammerschlag 
‘ declared that in order to make the check popular the holder 

nust be safeguarded as much as possible; granted, but 

to decide that the revocation shall not be at once 

effective is a mistake. We would safeguard the holder 
against an imaginary danger while exposing him to a very 
real one—because the loss, the theft, etc., of the check 
occurs every day; the refore the provision recommended by 
Mr. H ammerschlag decreases the security of the holder on 
the one hand in a greater measure than it is increased on 
the other. . . Finally, we are told that there is a cont 
diction in a provision which grants to the drawer the right 
to defraud the holder. This is a misunderstanding, 
because our proposition does not grant a right to the 
drawer; it only gives him permission to make use of the 
revocation, and this is very different. If the law gave a 
right to the drawer, then he would not be responsible for 
having used that right, but when it is a question of a 
permission, a possibility, then he must show that he made 
proper use of that power, if thereby he jeopardized a 
party interested. There are provisions quite similar in the 
German Civil Code, Art. 790, in the Swiss Code, Art. 470; 
and nobody considers these provisions as a blow at hon- 
esty.”* 

4. Terms of Payment. The Uniform Nego- 
tiable Instruments Law, in defining the degree of cer- 
tainty required as to time of payment, permits the sum 
to be made payable “by stated instalments.” ** This 
fits in well with the proposed measure providing for 
conditional sales and would enable the vendee to give 
such a check, making the instalments to correspond 
with the sales contract. Such an arrangement would 
be impossible under the inflexible Code of Commerce. 

oe && oe 


The foregoing will indicate some of the more 
important advantages which would accrue by the adop- 
tion of the Uniform Negotiable Instruments Law 

And it would seem that any successful efforts 
toward uniformity must follow along the lines of that 
law. For, not only are the present Codes of Com- 
merce hopelessly in conflict with each other, but the 
whole tendency of new American legislation is away 
from those Codes. We have seen how several Span- 
ish-American countries have already adopted the Uni- 
form Negotiable Instruments Law. And it is sig- 
nificant that other Spanish-American countries which 
have recently changed their commercial law, have not 
adopted the Spanish Code of Commerce; they have 
turned rather to “the Uniform Regulation and Con- 
vention approved at the Hague in 1912. . . gen- 
erally and rightly considered the most complete and 
perfect embodiment of civil law principles as applied 
to bills of exchange.” *° 

Of course the latter never could displace the Uni- 
form Negotiable Instruments Law, and the hope of 
uniformity seems to lie in the gradual extension of that 
most successful achievement in Anglo-American Codi- 
fication. 
$8 OU S Senate Doc. 162 (1913) 
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Where the Journal Can Be Bought 
A list of the periodical and book stores at which the 
Journal can be purchased appears on page 228 of this issue. 
Those residing in the cities mentioned are requested to 
address themselves to these concerns for copies of current 
issues, 
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REFORM IN THE TURKISH JUDICIAL SYSTEM 











































By CRAWFORD Morrison BISHOP 


Formerly Instructor in Robert College, Constantinople, and Later of the American Consular Service 


HE adoption by the Turkish Government of the citizens to a limited extent from the operation of 
Swiss Civil Code in place of the former civil Turkish law and the jurisdiction of Turkish courts, 











code (Medjelle), which has been recently an- leaving them subject to the law of their American 
nounced, constitutes an important forward step in the domicile in this respect. 1 
reform of the Turkish system of jurisprudence. The old Turkish Civil Code which the new code 

The former code was based on principles of the replaces, was adopted in 1869, and is included in the , 
Mohammedan Koranic law and included the subject volumes published by Young: “Corps de Droit Otto- 
of family law or the law of domestic relations. It man.” The other Turkish codes, also included in the 
was at first attempted to reform or modernize this same volumes, are the Commercial Code, adopted 
code, but this attempt was abandoned. The Legisla- 1850; the Penal Code, adopted 1858, revised 1863; and 
tive Commission has been engaged for some time in the Maritime Code, adopted 1863—all three modeled 
the translating and editing of the new code for sub- on the French Codes. These Codes have now also 
mission to the National Assembly at Angora. been revised, the Commercial Code including the addi- 

The Swiss Civil Code, enacted on December 10, tion of articles borrowed from the German code, and 
1907, is the latest codification of civil law in Europe. ‘the Penal Code articles taken from the Italian Code 
An English translation by Robert P. Shick, Esq., was It is interesting, in this connection, to note that 
published by the Comparative Law Bureau in 1915. the new Chinese Codes which have been promulgated, 
Another English translation by Ivy Williams has re- are largely based on the Japanese Codes, which, in 
cently been published by the Oxford University Press. turn, are largely borrowed from the German Code 
The Code was framed in French, German and Italian, The question of the abolition of extraterritoriality in 
and was the result of careful compilation and revision, China, in which event the new Chinese Codes will 
extending from 1892 to 1907. The fact that, besides presumably become applicable to foreigners is now 
being the most modern code in Europe, it had been being the subject of investigation of an Extraterritorial 
successfully applied in the Swiss courts in cases in- Commission appointed under the provisions of the 
volving Swiss nationals of French, German and Italian treaty signed at the Washington Conference 
race, undoubtedly influenced the Turkish Minister of The reform and modernization of Turkish laws j 
Justice in favoring its adoption. The latter official, has gone hand in hand with a reform in the adminis- 
moreover, had himself received his legal education in tration of the law. The court system has been unified 
Switzerland, and so was familiar with the practical and secularized. The religious courts have been abol- 
working of that code. The fact that the Code was’ ished. This was accomplished by the Act of April 8, 
drawn up in the French language, with which Turkish 1924—the Judicature Reform Act. This Act did away 
officials are familiar, also made it more accessible and with the courts of the “Cheri,” which applied the 
acceptable to them. law of the Moslem religion—and the courts of th 

The Swiss Civil Code is divided into four major Sacred Law, the Koran, have now been suppressed 
sections, comprising : (1) the law of persons ; (2) the Another class of old Turkish courts—those of the 
law of domestic relations, or family law; (3) the law Evkaf, dealing with the succession to properties 
of inheritance, and (4) the law of property. Under (vakoufs) have also now been presumably displaced 
the first section is embraced the law applicable both to Of the three former classes of Turkish courts, 
natural persons and to corporate entities. The second existing under the law of April 11, 1913, there remains 
includes the subjects of marriage and divorce, the now only the class of ordinary courts dealing with 
matrimonial property law, the law of parent and child, civil, commercial and penal matters. But these, too, ; 
guardian and ward, family property. The third section have been modified. The old courts of appeal have 
embraces wills, the administration of estates and in- been abolished in favor of the Court of Cassation 
testacy. The fourth section includes laws relating to This court, corresponding to our Supreme Court, has 
ownership of land and of movable property, servitudes been sitting at Eskeshehir, but it is to be removed to 
and rent, mortgages, the law of bailments, and the the capitol at Angora. It is composed of 41 judges, | 
registration of titles to land. The Code also includes and is divided into several chambers or divisions, each 
the subject of contracts having five to six members. Its jurisdiction is coexten 

This code will presumably apply to the Armenian sive with the territory of the Republic, and it has 
Christians and the Jewish subjects of Turkey, as these authority to review the decisions of the lower courts 
communities are understood to have renounced their of First Instance which handle minor offenses. It is 
rights to the use of their religious law and have not an appellate court in every sense of the term, as it 
agreed 'to accept the new code. It will not apply, how does not hear an appeal on the merits, or review the 
ever, to American citizens in Turkey, if the Treaty of facts, but only matters of pleading and procedure 
Lausanne is ratified. For, by Article VIII of that i. e., a review of the law and not of the facts 
treaty, the Turkish Government recognizes the exclu- Under the law of April 8, 1924, above referred el 
sive jurisdiction of American courts in regard to the to, there are, in addition to the Court of Cassation, the J 


personal status of American citizens, including their following: (1) Councils of Elders; (2) Justices of 
domestic relations, etc., and provides that the courts the Peace; (3) The Courts of First Instance; and 
having the jurisdiction in such matters shall sit out (4) Criminal Courts. The Councils of Elders pre 


side of Turkey. This provision will exempt American — sides over village courts in small civil cases and have 
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unjust arrest or accusation. 


lving not over 5 Turkish 
of from ten to fifty pounds they 


arbitration of the matter. They 
lecide cases of over fifty pounds 
t to their jurisdiction. The court 
the head of the village, the other 
ed 

he peace, or magistrates are ap- 
ste1 Justice, and have jurisdic- 

misdemeanors, and in civil and 


not involving over five hundred 
nstance have a presiding 
sociates, and attached to the court 
examining magistrate and a 
is the protector of the 
prosecuting attorney, and is a 
Thes« 
civil and commercial 

misdemeanors not 
ss of the Peace 


f 


courts they also 
They have 
exercised by 


» special crimina 
ses I rave crimes 
Isdictio! rormerly 


Kvkaf, mentioned above, and the 


S the Sar Law ). 

_ourts ur d'assises > composed 
e and four associates, have attached 

lges at licitors Their jurisdic 
l casé The Department of 

to do away with the law’s delays 
here is attached to each court an 

é hears the complaints pre 
1 g ofhcs ind decides as to 


be heard by the criminal courts 


ses of grave crimes, is subject to 


g 

lge of the court. In this way many 

of without going to a formal trial 
lite 

pecial system of law courts 

¢ of eight civil courts, three com 

the trial of petty of- 

the trial of grave crimes 


i nce ¢ here presided over 

he r dassises (criminal 

( rrovisions of treaties 
raterritorial rights to foreigners in 


ed other privileges 
( In 1914 the Sultan denounced 


territoriality and declared the capit 


the Treaty of Peace 


ey | the Allied Powers follow- 
the pitulatory régime resulting 


vention or usage was re-established 


her article, however, provided for a 
re a scheme of judicial reform to 

S in Turkey But by 

ne between Turkey and the Allied 
of the extraterritorial 

$s ag by both parties. The 
es at iusanne attempted to 


abolishing the capitu 


ey were prejudicial to 
‘ not interests, inapplicable to 
f ! ti ind contrary to 
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international law. They argued that by reason of the 
reforms in the Turkish law and judicial organization, 
the capitulations were no longer necessary to afford 
protection to foreigners. 

The United States has been in a peculiar position. 
Since this country was not at war with Turkey, former 
treaties theoretically continue in force. It has been 
the view of the United States that the capitulations 
continue in force until the Treaty of Lausanne recog- 
nizing their abolition has been ratified and put into 
force. On August 6, 1923, the United States con- 
cluded treaties with Turkey at Lausanne, which, how- 
ever, have not yet been ratified by the Senate. The 
Treaty of General Relations as signed provided (Art. 
Il) that “the High Contracting Parties” declare the 
capitulations concerning the régime of foreigners in 
Turkey completely abrogated, both as regards condi 
tions of entry and residence and as regards fiscal and 
judicial questions, together with the economic and 
financial systems resulting from the capitulations.” 
rhere was also included in the proces verbal an express 
recognition by the United States that the above article 
of the treaty contemplated the complete abolition of all 
the capitulations of whatever nature or origin 

Che aim of Turkey, like that of China, was prin 
cipally that of securing the right to tax foreigners, and 
thereby increase their revenues. In order to protect 
\mericans from the consequences of the declaration 
of the Sultan which abrogated the capitulations in 
1914, and thereby—in the view of Turkey—rendered 
foreigners subject to taxation—there was inserted an 
article (Art. XII) providing that American nationals 
and their property shall be exempt from the payment 
on account of the fiscal years prior to 1922-3 of any 
impost, tax or surtax to which, in virtue of the status 
they enjoyed on August 1, 1914, they were not subject 

By Article III of this treaty it is provided that 
the nationals of either country shall have free access 
to the courts of justice of the country, as well for the 
prosecution as for the defense of their rights in all the 
degrees of jurisdiction established by the law 

In addition to the legislation referred to above, 
the Turkish Government has enacted the law of April 
22, 1924, which modified the civil and criminal pro- 
cedure, and a statute of April 2, 1924, concerning the 
Turkish Bar. These statutes, with the new Turkish 
Constitution of April 20, 1924, have provided a system 
of law, which, if faithfully administered, should be 
adequate for the protection of foreign rights. Mean- 
while Consular Courts have ceased to function, and 
the new arrangements, by reason of the delay in the 
ratification of the Treaty of Lausanne by the United 
States, have not vet come into effect 


Cost of Maintenance of R. R. Labor Board 


he operating expenses of the United States 
Railroad Labor Board since its organization have 
been as follows: 

\pril 16, 1920, to June 30, 1920, $54,213.97: 
July 1, 1920, to June 30, 1921, $413,371.45; July 1, 
1921, to June 30, 1922, $369,920.84; July 1, 1922, to 
lune 30, 1923, $347,916.03; July 1, 1923, to June 30, 
1924, $306,517.09; July 1, 1924, to June 30, 1925, 
$312,631.98. si 

For the fiscal year ending June 30, 1926, $296,- 
805.00 has been appropriated, and the Bureau of 
the Budget has recommended an appropriation of 
$285,220.00 for the fiscal year ending June 30, 1927, 




























SOVEREIGNTY IN JUDICIAL INTERPRETATION 


By CHARLES PERGLER 
Formerly Czechoslovak Commissioner to the U. S., Minister to Japan, et 


ERHAPS the most controversial problem of 

political science is the nature of sovereignty. An 

attempt to deal with the question is not within the 
scope of this article. Yet, even for practical reasons, 
it may not be amiss to point out that in actual inter- 
national life there is no such thing as absolute sov- 
ereignty if by this term we mean freedom of action, 
regardless of the rights of others. From one point of 
view the history of international relations is the his- 
tory of a gradual, progressive limitation, upon the 
freedom of action of independent states. 

States being the persons governed by international 
law, it may be said that, as in the case of natural per 
sons the liberty of an individual ceases where the 
rights of another commence, so is the freedom of con- 
duct of an international law person, viz., the state, 
limited by the rights of other persons, viz., of other 
states. There can be no license for the state in inter- 
national society, any more than there is, or can be, 
license for the individual within the association of 
men we know as the state. 

It may well be contended that limitations upon 
sovereignty, imposed by the necessities of practical 
international life, are not a limitation of independence 
of states, for the reason that these limitations, in a 
legal sense, are accepted and not imposed by any su- 
perior authority. There is the additional reason that 
the limitations being of an equal character and extent 
with regard to all independent states, and since they 
take no more from one than another once they are 
accomplished, the relative position of the members of 
society of nations remains unchanged. In other words, 
if powers are equally limited, the situation in effect 
remains the same, and, at least from one point of view, 
as a matter of fact and as regards the relative powers 
of the states involved, no limitation has taken place. 

In considering judicial interpretation of sover- 
eignty, we are almost inevitably forced to accept the 
view that to the problem of sovereignty there are two 
different sides and that one of these is the interna- 
tional, or external, while the other is purely internal.’ 
“External sovereignty relates to the position of the 
state among other states,” while internal sovereignty 
concerns “the relations between the state and all other 
persons or associations within its territory.” 

This brings up the dispute between two groups 
of political scientists as to the divisibility of sover- 
eignty. But is there, of necessity, a conflict? And is 
it not the function of the thoughtful practical lawyer 
to reconcile the two apparently rival theories, if this 
can be done, even as the lawyer in court frequently 
must harmonize two apparently conflicting principles 
of law? Such harmonization has, indeed, been at- 
tempted in an essay from which the following passages 
merit quotation : 

“The preceding discussion of the two great political 
theories, in which is found asserted, in the one the in- 
divisibility of sovereignty, in the other its divisibility, leads 
to the conclusion that the two theories are entirely con 
gruous, in spite of their use of the same terms with 
different signification 


1 Merriam, { } } I ' ss ereignt c 


Rousseau 
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“The applicability of the principle of each theory is 
confined to a distinct sphere. The analytical theory de 
termines the nature of the internal organization of the 





state, of its municipal, including its constitutional, law; 
the international theory explains the nature of the mutual 
relations of states, the nature of international law. The 
analytical theory with its ‘sovereignty’ and kindred con- 
cepts affords no explanation of international law, nor the 
international theory with its ‘independence’ an explanation 
of constitutional law. 

“Thus it is plainly necessary to keep distinct the con 
cepts of each theory, and there are a number of minor 
concepts the significance of which for the one theory ot 
the other, for international or constitutio1 law, it 


essential to determine.” ? 


Legal theories, like many other theories, frequently 
are nothing more than an attempt to provide rational, 
or philosophic, justification for a certain condition of 
things. It has been shown, conclusively, it is believed, 
that the Austinian conception of law, still dominant 
among the Bench and Bar of America, is valid if 
applied to a certain stage of legal development, but is 
fallacious if the claim is made that always and under 
any and all conditions that only is law which is the com- 
mand of the sovereign.’ It is not the function of the 
judiciary, as judiciary, to formulate new theories, no 
more than it is the judge’s function to devise new laws. 
That is the law maker’s task, though it is undeniable 
that occasionally judges face new situations and must 
apply to them old rules, or, following accepted canons 
of legal reasoning, must announce what perhaps doe 
appear to be a new rule, which, however, always may 
be changed or modified by the legislative power. But 
if we bear in mind that pioneering is not the duty, or 
even the right, of the judge, in his official capacity, it 
is the more readily understood why the American 
judiciary, when discussing sovereignty at all, gave ex- 
pression to views prevalent at the time the various 
cases came for adjudication before it and why it 
adopted what by some has been called the older, and 
by others, the classical, conception of sovereignty. It 
is perhaps more accurate to say that the American 
judiciary has expounded the constitutional theory of 
sovereignty, as was really unavoidable, since the judi 
ciary is wholly a creation of municipal law, including 
in that term the state and federal constitutions 

Justice Story defined sovereignty, in its largest 
sense, as the “supreme, absolute, uncontrollable power ; 
the jus summi imperii; the absolute right to govern.” * 
John Marshall said: “The jurisdiction of the nation 
within its own territory is necessarily exclusive and 
absolute. It is susceptible of no limitation not imposed 
by itself. Any restriction upon it, deriving validity 
from an external source, would imply a diminution of 
its sovereignty to the-extent of the restriction. All 
exceptions, therefore, to the full and complete power 
of a nation within its own territories must be traced 
up to the consent of the nation itself. They can flow 


1 . 


from no other legitimate source.’ 


3. Crane, R. T The State in C« 
Law 

8. Lawrence, T. J., Some Disputed Quest Mod Interna- 
tional Law, Essay I., Is There a True Internationa uw? 

4. Cherokee Nation vs. Southern Kansas R. R I 


Reporter 900 
5. The Exchange vs. McFaddon, 7 Cranch, 136 
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Marshall’s statement is a perfect description of founded with the state itself. The state itself, how- 
the nature of vereignty from the constitutional point ever, is an ideal person, intangible, invisible, immutable. 
\f view, but it is not necessarily inconsistent with the The government is an agent and within the sphere of 
theory of external sovereignty which deals with the its agency a perfect representative; but outside of that 


it is a lawless usurpation. The constitution of the 
state is the limit of the authority of its government, 
and both government and state are subject to the 


relations of 


Occasionally the courts have failed to distinguish 


between the state and government and have not realized \ | nd E bye 
that the sovernment is no more than an organ of sov- SUpremacy of the Constitution of the United States 
ereionty in one of the decisions we find this 20d of the laws made in pursuance thereof.’ 


The founders of the republic realized that gov- 


statement e sovereignty of a nation, or state, may, 
in all respect ye absolute and unconditional, except ‘Tent 1s an agency. JD i 
the limitations it chooses to impose upon itself, but The federal and state governments are, in fact, 
the sovereignty of the government organized within ut different agents and trustees of the people, con 
the state may be of a very limited nature, extending to stituted with different powers and designated for dif- 
few or many objects, unlimited as to some, but re- ‘Tent purposes An attempt to differentiate be- 
trained as | —— lhe people comprising a state tween the state and its people proved unsuccessful 
may divid eign powers among various func- early = the history of the republic. 
tionaries. and each. in a limited sense. would be sov- “A distinction was taken at the bar between a state 
ereign in respect to the powers confided to each.”* @0d the people of a state. It is a distinction I am 
Ret on the whole, such confusion is fortunately rare, ™°* able of comprehending. By a state forming a re 
as is indicated by the following language: “There is a public (speaking of it as a moral person) I do not 
distinction between the government of a state and the ™ean the legislature of the state, the executive of the 
state itself In common speech and apprehension they state, or the Judiciary, but all the citizens which — 
are usually regarded as identical, and ordinarily the Pose that state, are, if I may so express myself, integral 
acts of the government are the acts of the state, and Parts of it; all together forming a body politic.” ® 
because within the limitations of its delegation of 7. Poindexter vs. Greenhow, 114 U. S. 270; Grunert vs. Spauld 
power the government of the state is generally con- 78 N.W. (Wis.) 606, 
8. Madison, James he Federalist 
I bs 9. Penhallow et al. vs. Doane’s Administrators, 3 Dallas, 54 
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Child Labor Law in Argentina—Dearth of Legislation in Brazil—Important Financial Meas 
ures Passed in Chile on Advice of American Financial Commission—Law Establishing 
Central Bank in Same—National Mortgage Bank Authorized in Colombia—Costa 
Rica—Financial Legislation in Ecuador—Conventions Ratified in Guatemala— 
Important Mining and Oil Laws Passed in Mexico—Revolution Slows Up 

Law-Making in Nicaragua—Reforms in Panama Codes—Peru—Salva- 
dor—New- Constitution in Venezuela 


law, or for six weeks prior to child-birth, is pro- 


Argentina +! . 
g hibited (Arts. 9, 13). Discharge for pregnancy is 
Legislation, 1924 prohibited and the mother’s job must be kept for 
“i - : her (Arts. 13, 14) and nursing periods allowed (Art. 
Law } 11,309 (July 2) amends article 204 of c e218 tae —_ : ‘wt 
hia intel, Cad ik, Pacey ele “~.;. 15). Criminal penalties are imposed for violations 
the 7. nal | e aia — to the Sale ol oe S000 of the law. Law No. 5291 is repealed. 
> ade (Uct. /) appropriates 2, Law No. 11,318 (Dec. 5) extends the Rent Law 
pesos tor t expenses Of a conterence of the Fed- to Sept 30. 1925 
ration of Bar Associations on uniform civil pro- Bi ini eT 
er ~ 1 of ne cla niform civil pre Bibliography 
cedure al 1diciary acts 
Law } 11.317, restricting child labor and em- Leyes nacionales sancionadds por el Congreso 
ployment of women. Employment of children under Argentino durante el periodo legislativo de 1924, 
12, or over if they have not completed prescribed Buenos Aires (J. Lajouane & Cia. 1925) 22 pp 
work, is prohibited. (Arts. 1-4). No female under P. J. i 
18 may be employed for work in streets or public yew 
lan A «4 { LJ c } f , ~ . 
places (A 4 Hours of labor for women under Brazi 
18 may not exceed 6 a day or 36a week, for women raz 
over 18, 8 1 48 hours (Art. 5). Night work for There has been a dearth of legislation of com- 


n theatres, etc., for women over parative law interest in Brazil within the past year 


wome f ; 

18) is { ( (Art. 6). A noonday rest period The following are the few gathered from the “Diario 
of 2 hours equired (Art. 7). Employment for Official” since last review. 

women ren in dangerous or unsanitary oc Executive Decree, No. 16,761, of December 31, 
cupatior num ber of which are specified in the 1924 (D. O. March 28, 1925), “prohibits the entry 
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into the national territory of immigrants, defined as 
2nd and 3rd class passengers, under the circumstances 
stated in Law No. 4,793 of Jan. 6, 1924. Such entry 
into the country shall be permitted only to the immi- 
grant presenting to the port authority at the point of 
debarcation, documents proving his good conduct, 
and with his book of identification with his photograph, 
and statements of his age, nationality, civil status and 
profession, and with his finger prints and personal 
characteristics ; all duly visaed by the Brazilian authori- 
ties at the point of embarcation. Vessels bringing any 
person in violation of these requirements must keep 
such persons on board and return them to their country 
of origin; with numerous other provisions imposing 
great caution on the steamship companies. 

Executive Decree, No. 16,925, of May 7, 1925 
(D. O. May 30), publishes and promulgates a new 
Extradition Treaty between Brazil and Paraguay. 
Natives of each country escaping into the other are 
subject to extradition as well as foreigners to both. 

Executive Decree, No. 17,042, of September 16, 
1925 (D. O. Nov. 29), provides detailed and very 
intelligent regulations of the Forestry Service of 
Brazil. 

Law No. 4,974, of December 1, 1925 (D. O. 
Dec. 5), makes provision for cases in which the Presi- 
dential veto is exercised against appropriation laws, 
and laws fixing the number of the military and naval 
forces, enacting that in such cases the Budget and 
the authorized forces of the previous year shall re- 
main effective until the veto is overthrown by the 
Congress or new laws are passed on the subjects. 


yy). W. 


Chile 
Legislation, 1924 
aw No. 4023, June 13 (Diario Oficial No. 


I 
13925, July 12: Boletin de las Leyes, July p. 1007) 


provides for an obligatory official way-bill for 
transportation of live-stock 

Law No. 4053, Sept. 8 (Diario Oficial No. 
13,989, Sept. 29 Boletin de las Leyes Sept. p. 
1324) regulating Employment contracts. The law 
is applicable to all labor contracts, except farm and 
domestic labor and factories and business houses 
having less than 10 employees (Art. 1). The term 


of contracts is one year and may be oral or written 
except in case of technical employees when it may 
be up to five years and must be written. Such con- 
In the case 
of oral contracts, the employer must however de- 
liver a certificate of employment setting forth sal- 


tracts are governed by the Civil Code. 


ary and other terms (Arts. 2-4, 9). The contract 
may be terminated however by either party on six 
days’ notice (Art. 8 Kight hours is the maximum 
work-day or 48 hours a week, except in special 
cases or for extra pay, with a maximum of ten hours 
a day (Arts 11-14 Wages must be paid in cur- 
rency (Art. 15) are not subject to attachment (Art. 
19) and must be free of deduction for fines, medical 
service, rent, etc. (Art. 20). Minimum wage boards 
are provided for and equality of wages between men 
and women for like work (Arts. 22, 23). Minors 


and married women nn 


iv receive their pay direct 
and have separate property rights in their earnings 
(Art. 18). Contracts with labor unions are provided 
for (Art. 24 seq.). Restrictions are imposed on 
child labor e. g. employment of children under 12 


(or 14, if they have not completed school work), 


and nightwork for those under 16, in certain unsani 
tary occupations under 18, is prohibited (Arts. 29- 
31). The functions of the Labor Department are 


prescribed (Arts. 38, 39). Violations of the law are 
punishable by fines or in certain cases, by closing 
of Shop (Arts. 42 seq.). 

Law No. 4054, Sept. 8 (Diario Oficial No 
13987, Sept. 26, Boletin, Sept. p. 1349) Makes 
health and accident insurance of employees obliga- 
tory; local official insurance boards are provided 
for, and premiums are paid partly by the employer, 


the employee and the State (By Decree-Law 61, 
Diario Oficial 14,011 Oct. 24; Boletin Oct. p. 1939, 
the operation of the law was postponed to April 
Ist, 1925). 

Law No. 4055, Sept. 8 (Diario Oficial No. 13987, 
Sept. 26: Boletin Sept. p. 1364) amends the Work- 


men’s Compensation Acts, (laws Nos. 3170, Dec 
27, 1916 and 3379, May 10, 1918). Insurance com 
panies insuring against accidents and occupational 
diseases are subject to State supervision (Art. 23). 
Summary procedure in the courts is provided for 
(Art. 32 seq.). Executive regulations as to safety 
appliances and sanitary conditions are authorized 
(Art. 38 seq.) 

Law No. 4057, Oct. 8. (Diario Oficial No 
13,989, Sept. 29; Boletin Sept. p. 1397) provides for 
the legal organization, powers and duties of trade 
and professional unions, partaking also of the char 
acter of mutual benefit societies. Profit shari by 
employes in business and industrial c is 





provided for (Arts. 16-21) Government employees 
may not form unions (Art. 23). 

Law No. 4058, Sept. 8 (Diario Oficial No 
13990, Sept.- 30, Boletin Sept. p. 1424) provides for 
the incorporation of cooperative societies 

Law No. 4059, Sept. 8, (Diario Oficial 13,988, 


Sept. 27; Boletin Sept. p. 1441) regulates the rela 


tions between employers and employees other that 
laborers. If the contract is not in writing, it will 
be presumed made on such terms the emplovee 


claims (Art. 3). If the establishment employs more 


than ten, 75% in number and in amount of salaries 
must within 5 years be Chilean, (including foreign 


ers married to Chileans or domiciled in Chile for 
more than ten years) (Arts. 6, 7). Account books 
must be kept in Spanish (Art. 8). Hours of labor 
must not exceed 48 a week, or with overtime, 56: a 


1 


rest period of at least 2 hours a day, and two weeks’ 
vacation with full pay are obligatory Arts. 10-12) 


Twenty per cent of the net profits (not to exceed 
however 25% of the yearly salary) must be dis 
tributed annually to employes (Art. 17 Compul 
sory savings accounts are provided for (Art. 20 
seq.). Normally, one month’s notice is required to 
terminate the contract (Art. 30), the employer 
being required to pay, in addition, if he discharges, 
the equivalent of as many month’s salary as the 
employee has worked years (Art. 31) and in case 


of sickness, the employee is entitled for four months 
to part pay (Art. 32). (By Decree 
oficial 14065, Dec. 31, Boletin Dec. p. 2741, this law 
was repealed, see infra) 

Decree-Law No. 4 (Diario Oficial 13981, 
17; Boletin Sept. p. 1507) exempts from income 
tax salaries up to 4,800 pesos 
Decree-Law No. 24 (Diario Oficial 14013, Oct 


yo 


2/7; Boletin Oct. p. 1768) prohibits 


bakeries 





sett 











Decree No. 43 (Diario Oficial 14008, Oct. 
21; Boletin ( 1781). Reorganizes the Ministry 
of Industry, Public Works and Railroads, creating 
instead t lepartments or Ministries; Public 
Works and Communications; and Agriculture, In- 
dustry and ¢ nization 

Decres No. 44 (Diario Oficial 14008, Oct. 
21; Boletin p. 1796). Creates a new Department 
or Ministry, that of Hygiene, Charity and Social 
Previsiot1 

Decree-! No. 27 (Diario Oficial 13997, Oct. 
8; Boletin p. 1826) reduces the membership of the 
Supreme Court from 13 to 11 

Decree-Law No. 71 (Diario Oficial 14016, Oct. 
30: Boleti 1832) prohibits lotteries in any form. 

Decree-Laws 26 (Diario Oficial 14031, Nov. 18; 
Boletin N 2101) and 102 (Diario Oficial 14031, 
Nov. 18; Nov. p. 2238) require all persons 
over 18, including foreigners residing in the country 
over 2 to obtain police identification cards, 
to be rene every four years, finger-prints being 
registered 

Decree-! No. 93 (Diario Oficial 14028, Nov. 
14, Boietir p. 2274) regulates Stock Exchange 
operations. Government authorization is required 
for the est ent of stock exchanges, limited to 
one in ea ty, except that existing exchanges 
ire pe nue (Art. 1). Listing is sub- 
ect ti [ 1 Government inspector (Art. 
2). List ecurities of foreign companies not 
represent duly authorized agents in Chile is 
prohibited rt. 3 \ written instrument is re- 
quired to perfect sale of stock (Art. 7). Brokers 
must deposit, with the exchange, 15% on future 
contracts the term be more than 45 days, 30% 


{ 
(Arts. 8, 9 [Transfer of stock must be registered 


on the corporation books within 30 days (Art. 11). 


De cre¢ | iW No. YO { | Niario ( ficial No. 14,038 
Nov. 26; Boletin Nov. p. 2327) creates the Bureau 
of Industrial Property (for patents and trade 
marks), amending the laws as to the fees payable 
and in some other minor respects. 

Decree No. 77 (Diario Oficial 14031, Nov. 
18; Boletin Nov. p 2348) establishes a 10% ad- 
mission tax (15% on horse races) 

De creé \ 188 { Diario ( ficial 14065, Dec. 


31; Boletin Dec. p. 2741) regulates the relations 


between yyvers and employees of every kind, 





(repealing Law 4059 supra, q. v.) except public em- 
ployees, fa und domestic servants and laborers 
(Arts. 1, 2 Contracts must be in writing (Art. 3). 
The prov to 75% of employees, in number, 
being ¢ ré ned; the time for operation 
may | be extended by the President in 
special « 10 years (Art. 6). Many of the 
other | provis S |r Law 4059 are also 
retained; t rest period however is cut-down to 
] hou 13) a the article as to vacations 
mitted sory life insurance is required. 
(Art. 28 ['ypographical errors were cor- 
rected ication in Diario Oficial 14078, 
January 2 25, Boletin Jan. 1925 p. 247). 

Decri 160, Dec. 31. (Diario Oficial 
14078 J 2 Boletin Jan. 1925, p. 151) pre- 
scribes t es for concessions of docks, private 
railwa utilities and water rights. 

Legislation, 1925 

It f somewhat disturbed political con- 

litions, Cl made notable legislative progress un- 


American Financial Commis- 


der the id e ort an 
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sion, headed by Dr. E. W. Kemmerer, under whose 
guidance Colombia in 1923 achieved such notable 
reforms. The gold standard was adopted, exchange 
stabilized, a Central Bank created, a modern bank 
ing law and a new negotiable instruments act were 
passed and reforms in taxation and customs ad 
ministration suggested, which are receiving consid 
eration. The other members of the Commission 
were Howard M. Jefferson (who had also been on 
the Colombia Mission), Harley L. Lutz, Joseph T 
Byrne and William W. Renwick. 

The Monetary Bill provides for full coinage of 
gold and the convertibility of the previous paper 
peso into gold at the rate of 6 d. (British), about 
12.17 U. S. Currency. 

The new Central Bank closely resembles the 
Banco de la Republica of Colombia (established by 
the Kemmerer commission) which in turn was 
modeled largely on the United States Federal Re 
serve Bank. The greater part of the capital stock 
is held by the commercial banks; the Government 
of Chile is a large stockholder and subscriptions 
were opened to private interests. 

Decree-Law No. 207. (Diario Oficial 14073 
Jan. 10; Boletin Feb. p. 619) approves the Universal 
Postal Agreements of the Madrid Congress of Nov. 


30, 1920. 
Decree-Law No. 252 (Diario Oficial 14,106, 
Feb. 18; Boletin Feb. p. 760) as to electric, tele 


phone and wireless installations and water rights 
\ comprehensive law of 115 articles, repealing Law 
1665 of Aug. 4, 1904 and amending Decree-Law 160 
of Dec. 18, 1924 and Decree-Law 197 of Jan. 7, 1925 
The President is authorized to grant provisional 
and definitive concessions (Arts. 4, 5); applications 
therefor are published, landowners being given a 
hearing if they wish to oppose (Art. 8). The pro 
visional concession gives a right to carry on pre- 
liminary studies; and a preferential right to obtain 
a definitive concession (Arts 11, 12). Executive 
consent is required for a public utility. The term 
cannot be less than 30 nor more than 90 years (Art. 
23), but may be renewed for successive periods of 
30 years on certain bases (Art. 30). The State may 
acquire an electric utility at any time, upon pay- 
ment; after 10 years from grant of definitive con- 
cession of the depreciated value; prior to ten years, 
of such value plus estimated profits for the balance 
of the 10 years. (Art. 32). The President is em- 
powered to regulate wave-lengths and time-tables, 
etc., of radio stations (Art. 36). Easements for con- 
Con- 


cessionaries, are authorized (Art. 40 seq.). 

cessions may be granted or transferred only to 
Chileans or Chilean companies, and 75% of the 
management and technical personnel must be 
Chilean (Arts. 60, 61). Rates are established on a 
basis of yield not to exceed 15% on the invested 


capital (Art. 73). Official supervision is provided 
for (Art. 84 seq.). Injury to property of electri 
companies is made a criminal offense (Arts. 105 
seq.). Companies which have received concessions 
within the past 10 years may apply for a new con- 
cession under the present law (Art. 112). Electric 
power produced under new concessions may not 
be exported (Art. 113). 

Decree-Law No. 261 (Diario Oficial No. 14,107 
Feb. 19; Boletin Feb. p. 817) Rent Law. 

The Decree Law of August 21, 1925 “La 
vista Commercial” of Valparaiso, Sept. 15, 1925, 
says, creates a new Central Bank under the name 


Re- 
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of “Banco Central de Chile” (Article 1). Author- 
ubject to increase 
to 200,000,000 pesos by the directors and 
the approval of the President of the Republic 
(Article 6). Fixes the par value of the shares at 
1,000 pesos (Article 7). Shares are to be divided 
into four (4) classes—A, B, C and D (Article 12). 
All shares shall enjoy equal rights as to assets and 
dividends. The “A” Shares (20,000,000 pesos) are 
to be subscribed for by the Nation (Articles 14-16). 
The “B” shares shall be subscribed by National 
banks and are not subject to hypothecation. The 
National or Domestic banks must subscribe and 
maintain an amount equal to 10% of their paid up 
capital and surplus (Articles 17-22). The total 
initial amount of “C” and “D” shares shall not 
exceed 61,000,000 pesos. The “C” shares shall be 
subscribed by foreign banks doing business in Chile. 
They are not subject to hypothecation. The foreign 
banks must subscribe and maintain an arhount 
equal to 10% of their surplus and capital in Chile, 
but in any event an amount proportionate to the 
assets in Chile in relation with the total assets 
(Articles 23-28). Failure to comply with these re- 
quirements after demand by the Superintendent of 
Banking shall subject the offending bank to revoca- 
tion of its charter and liquidation by the Superin- 
tendent of Banking (Article 30). The “D” stock 
may be subscribed for by the general public; sub- 
scriptions are limited in the first instance to 10 
shares (Article 31). 

The bank shall be managed by a Board of ten 
directors (Article 33). These directors shall be ap- 
pointed as follows: 2 by the President, 2 by the “B” 
stock, 1 by the “C” stock, 1 by the “D” stock, 2 by 
Enumerated Commercial organizations, 1 by the 
Directorate of the Labor Federation (Articles 
33-38). The Government directors, “D” directors 
and Association Directors cannot be members of 
Congress or directors or employees of banks (Ar- 
ticle 39). 

The Board shall elect the officers of the bank 
and its managers. Registrations on banking op- 
erations are carefully provided for (Articles 59 et 
seq.) and include: (a) Prohibition of floating credits 
and over-drafts. (b) Purchase or discount of paper 
of more than 90 days’ maturity, except when se- 
cured by agricultural products or live stock, in 
which case the maturity may be extended to six 
months. (c) All paper purchased or discounted 
must be either two name paper or else secured by 
bills of lading, warehouse receipts or the like, with 
a margin of at least 35% ; or bank drafts on foreign 
banks. (d) Prohibition of paper given for capital 
purposes or speculation. (e) Paper may however 
be discounted for banks if secured by stock market 
collateral, with a 25% margin, and such loans shall 
in no case exceed 25% of the capital and surplus of 
the re-discounting Government and 
Municipal securities must not exceed 20% of the 
capital and surplus of the Central Bank. (g) The 
Central Bank may not buy its own shares or shares 
of stock companies. 

The Bank shall act as a clearing house (Article 
56). The Bank is authorized to transact a general 
foreign exchange business; receive deposits without 
interest (if on demand). The Bank shall establish 
a rediscount rate, but it is prohibited from redis- 
counting for banks who may charge their customers 
more than 2 1/3% above rediscount rate (Articles 


i7esa¢ apital of 150,000,000 pesos 


vote of 


bank. (f) 


59-60). The usual restrictions as to real estate ars 
provided for (Articles 61-62). The Bank shall act 
as the principal Government depositary and Fiscal 
Agent (Articles 63-64). The Bank shall the 
monopoly of note (Art. 65) The bank’s 
issue shall be legal tender and receivable for all 
taxes. It shall also be receivable for customs duties 
payable in gold, in the proportion of three to one 
It shall be payable to bearer by presentation, at 
the bank’s option: (a) Chilean gold coin; (b) Bul- 
lion; (c) At sight on three days’ draft on London or 
New York, payable in gold, the rate of premium 
rate charged shall not exceed expenses of shipment 
and interest (Article 61). If the notes are presented 
at an agency, they may also be paid by sight draft 
on the head office at Santiago (Article 70). Failure 
to convert on presentation will cause the bank- 
ruptcy and liquidation of the Bank (Article 72). 
Bank notes are preferred claims (Article 73). De 
tailed provisions are contained in the law for the 
conversion of current treasury notes (Articles 71- 
88). The Bank must maintain a gold reserve of 
50% against circulation and deposits; either in gold 
or bullion in Chile or abroad; or deposits payable 
in London or New York (Articles 83). If the re- 
serve falls below the legal requirement, the Bank 
shall be penalized by fine on a sliding scale running 
from 3% up, on the deficiency and in this event the 
rediscount rate may not be lower than 7% (Articles 
85-86). The bank shall be subject to the inspection 
of the Banking Superintendent (Artices 89 et seq.). 
The Bank shall submit and publish annual and 
monthly reports (Articles 91-92). The directors 
employed shall be personally liable in case of un- 
authorized operations (Article 98). The net profits 
of the Central Bank shall be distributed: 20% to 
surplus (until such surplus reaches 50% of the 
capital, thereafter 10%) ; 5% for employes; a cumu- 
lative dividend of 8% on the paid up capital; and 
the remainder one-half as an extra dividend or to 
constitute a reserve for future dividends, and one- 
half to the Government, until 12% is paid on the 
stock, thereafter 75% to the Government and 25% 
to the stock. The Bank shall be exempt from any 
other tax, except the general real estate tax and 
customs and export duties; but dividends received 
by shareholders are subject to the income tax (Ar- 
ticle 100). 

Decree Law No. 559, September 26, 1925. 
Revista Commercial” of Valparaiso, Oct. 17, 1925 
seq.). General Banking Law—A Banking 
ment is created in the Treasury Department under 
the direction of a Superintendent of Banks, ap 
pointed by the President (Articles 1-3). Banks 
shall contribute to the expenses of the department 
(Article 8). Banking institutions must be organ- 
ized as stock corporations (Soc. Anon.) subject to 
approval and licensed by the Superintendent of 
Banks (Article 10). The Superintendent of Banks 
shall also grant licenses to foreign banks doing 
business in Chile. The Banking business is re- 
stricted to licensed banks under penalty of fine and 
in case of loss to the public, of criminal prosecution 
(Articles 11 and 17). Licenses shall be granted 
to 1940, and thereafter for 40 years (Article 12). 
Foreign banks are in general subject to the same 
rights and liabilities as Chilean institutions; but 
Chilean creditors have a preference as to the assets 
in Chile (Article 30). Both National and Foreign 
banks must have a minimum specified capital (Ar- 
ticles 14 and 59). Banking institutions must deposit 
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ecurities th the Superintendent of Banking of estate agent (id.). Mortgage certificates (cédulas) 
rom 25,000 50,000 pesos according to the capital may be issued up to an authorized amount of 
f the ink (Article 18). These deposits $10,000,000, payable either in Colombian or foreign 
al enalties and fines that may be’ currency, by the operation of a quarterly cumulative 

imposed es 18-22 Directors and employes’ sinking fund. These cédulas are legal investments 
are pel iable in case of illegal operations, for trust funds (Arts. 12-19). $20,000 is the limit 
in ad iminal liability (23 et seq). of a mortgage loan to any one individual or com 
\ 7 to 43 deal with the powers and pany; the rate of interest may not be more than 
luties perintendent of Banks as to inspec- 2% above the rate of its cédulas (Art. 23); only 
tion and examination and licensing of Banks: the first mortgage loans may be made, on revenue pro 
imposition fines and penalties and the liability of ducing property, for an amount not exceeding 50% 
banks that pend or are insolvent or refuse ex- of the appraised value; summary foreclosure pro 
aminatio1 therwise violate the banking law, or cedure and appointment of a receiver are provided 
whose co1 ed operations would, in the opinion § for. (Art. 20 seq.). Loans are restricted to farm- 
of the Su ntendent of Banks, endanger their de- ers and cattlemen (Art. 39). 
positors o1 kholders. Commercial Banks may The same law (No. 68) also contains some 
be author t eceive savings deposits, which minor amendments of the Chattel Mortgage (prenda 
shall be « tled to preference in the event of liquid- agraria) law, No. 24 of 1921, and of the Banking 
ation o1 kruptcy (Articles 44-49). The Super- law (45 of 1923), among others subjecting insur- 
intendent of Banks may grant trust powers to Com- ance companies to the supervision of the Banking 
mercial Banks (Articles 50-55). Securities to a Superintendent (Art. 55). 
value of " 0 pesos must br dep sited initially Legislation, 1925 
with the Superintendent, subject to increase upon . ; Ps hare . _—: 
bie den Law 8 (Jan. 22, Diario Oficial No. 19815, Feb. 
Com 1 Bank (Articles 57 et seq.) The 2) amends Arts. 154 and 156 of the Negotiable 
Certification incorporation and by-laws must /nstruments law (46 of 1923), the amendment al- 
contain spe provisions, addition to those re- owing 15 days within which to formulate protest 
quired | ticle 426 of the Commercial Code and @!ter noting; and further amends (by amending 
Article 1 the Reculation of December 22. 1920, atticle 48 of law 68 of 1924, supra) the chattel mort- 
~ = tetera Bs os a > su gage law 
The minimum capital for Commercial Banks shall 5“5°_'4W- 
- " aws S ¢ sar? Beis T oR? 
be 5,000,000 pesos in ies of over 100,000 inhabi- = aw 15 (Jan. 31, Diario Oficial, No. 19821, 
tants: 2.000.000 pesos in cities of over 20,000 and Feb. 9) on Social Hygiene and Public Charity. The 
1.000.000 1 s in all other towns and cities. Exist- reorganized Department of Health is given broad 
ing bank however g two years in which PO“ Ta a rae Diario Oficial No. 19822. Fel 
to incr their capital. (Articles 59-62). Capital aw i/ (Feb. 9: Diario Uacial No. lGcé, Feb 
AOS AS aR sale? rn f the bank’s 10). Directs certain amendments to the by-laws 
and surp st be equal to 25% of the bank’s : aes 
7 Ah ottal ) aintain q 1 the central bank (Banco de la Republica) and 
depos cle 62) Banks must maintain a By , 1 32 of the Banki ; 15 of 
ame s. 1; 32 : Banking L: 45 
reserve in 1 ir vaults or with the Banco Central amen s Arts. anc ot the banking iw ( ol 
f 20° l 1 d it id 8% rainst 1923) 
ot 2 nst demand deposits and S/o agains a i 12 = ‘ . 
' EE RL ' diet Law 34 (March 9, Diario Oficial No. 19848, 
time dep s. Violation is subject to a progressive . 
' Primes ; ems rc “a March 12) on denatured alcohol, tobacco and 
fine Re Ss on operations of Commercial be f ' 
‘ ‘ r ~- . > > be rac 9 r ye £ r > 
hanks are provided in Article 75: loans or discounts #48 iter 10UsE taxes may no longer be tarmed out, 
i aiiaiaiia Teieee ie Shes amd olay pending cotitracts however are not affected. 
may not ide for more than one year and accep- . 2 Sane can A. Seer at . 
- : ’ 4 — ET A: eer Law 63 of 1925 (Nov. 7) Diario Oficial No. 
tances are subject to certain specified limitations. er ane ; : 
Decree-Law No. 588. September 29. 1925. Inter- 200% Nov. 11, 1925 requires the containers or wrap- 
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national Property Law (patents and trade-marks). 
ts and trade-marks 


’ a 1 lay nater 
Repea laws on paten 


inclu ee-Law 358 of March 17, 1925. An 
anal) aw was published in Special Circu- 
lar N 12 f the Di ion of Commercial Laws 
of the | tment of Commerce under date of 
loennar 

| 1u 

ee 4 
Colombia 


Legislation, 1924 





26, Diario Oficial Feb. 2, 1925) 
authorizes t Government to organize a national 
Mortgage Bank, to be known as Banco Agricola 
Hipotec with an authorized capital of $2,000,- 
000. of which the government is authorized to sub- 
scribe up to $1,500,000. The Bank and certificates 
(cédulas) issued by it are exempt from taxation. 
The Nation guarantees payment of principal and 
interest of rtificates (Art. 9). Mortgage loans 


must be term not less than 5, nor more than 


20 years; loans may also be made to farmers, se- 
cured | ledge or pe guaranty, not to exceed 
six months (Art. 11 he Bank may act as real 


pers of manufactured articles to be stamped with 
the name of the manufacturer, preceded by the 
words “Industria Colombiana”; in the case of food 
products, the ingredients must be stated; the law 
contains other provisions designed to prevent Co- 
lombian goods from being palmed off as foreign 
importations. 

Law 83 (Nov. 18, Diario Oficial No. 20055 Nov. 
23) repeals Art. 81 of Law 31 of 1925 and provides 
an income tax exemption of $400 for unmarried per- 
sons, $000 for married and an additional $50 for 
each dependent; amends Item 225 of the Tariff and 
authorizes the monopoly by the Department of de- 
natured alcohol, fixing a maximum price of 30c a 
litre. 

Law 8&4 (Nov. 18, Diario Oficial No. 20069, Dec. 
10). Budget. In addition, there is a provision re- 
quiring certificates of payment of income tax to be 
presented to the Notary upon execution of trans- 
fers inter vivos, leases or liens of real estate; court 
sales are excepted (Art. 3). 


Executive Decrees 


Among important executive decrees are: on 
Insurance Companies, No. 655 (April 25, 1925, 
Diario Oficial 19892, May 7th); on Pearl Fisheries, 
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No. 625 (April 22, Diario Oficial 19889 May 4th) ; 
on Warehouses, No. 621 (April 20, Diario Oficial 
19885 April 29, 1925) 


Jurisprudence 


In re Corchcuclo, Supreme Court, Novembet 
14, 1924 (Gaceta Judicial No. 1618, May 20, 1925). 
The law (Art. 8, law 64 of 1923) prohibiting private 
lotteries does not infringe the liberty of engaging 
in “honest occupations” guaranteed by the Consti 
tution. In the case of Riascos & Co., however, the 
court held that such law, in so far as it attempted to 
affect existing valid contracts for lotteries, by pre 
scribing regulations as to distribution of premiums, 
different to those of the contracts, was an uncon 
stitutional impairment of the obligations of con 
tracts and not a valid exercise of the police power 

Cabal vs. Molina. Supreme Court, March 18, 
1925 (Gaceta Judicial No. 1615, April 22, 1925, page 
184). A farmer lawfully setting fire to his fields 
and exercising due care, is not liabl 
carried by a sudden gust of wind and sets fire to 
a neighbor’s cane fields, this being a fortuitous 
event, or Act of God 


Costa Rica 

Law of Indemnification for Work Accidents. In 
La Gaceta of January 6, 1925 appears Law No. 53 
on Work Accidents. Under this law an employee, 
in case of accident, is entitled to a daily compensa- 
tion equal to one half of his daily wages. For 
partial permanent incapacity an employee is en 
titled to an indemnification equal to one-half of 
the reduction which the accident causes in his 
salary, and in case of permanent and absolute in 
capacity for all work an employee is entitked to 
an income equal to two-thirds of his salary. In 
addition, the employer must furnish medicines and 
medical treatment. No compensation is payable if 
it is proved that an accident is due to drunkenness 
on the part of an employee \n employer may 
substitute his liability under the law by taking out 
insurance in the National Insurance Bank. The 
faw does not become effective until 60 days after 
the National Insurance Bank gives notice to the 
public in the official journal that it is ready to as 
» to January 1, 1926, no 


) 
1 
I 


1 
11 
I 


sume accident risks. Uy 
such notice had been givet 

International Central American Tribunal. On 
May 22, 1925, the Congress approved the appoint 


ment, made by the President of the Republic, of 
the following members of the International Central 
American Tribunal in accordance with Articles IT, 
IV and V of the Convention for the Establishment 
of an International Tribunal, which was signed in 
Washington, D. C., at the final session of the Con 
ference on Central American Affairs, February 7, 
1923: Cleto Gonzalez Viquez, Octavo Beeche, Luis 
Castro Urefia and Carlos Maria Jiménez. 
International Commissions of Inquiry. In ac 
cordance with the terms of the Convention on Com- 
missions of Inquiry, signed in Washington, D. C., 
by the delegates of the Central American Republics 
at the final session of the Conference on Central 
American Affairs, February 7,-1923, the Congress 
has approved the appointment of Lic. Andrés 
Venegas, Lic. Luis Anderson, Alejandro Alvarado 


Quiros, Rafael Arias and Arturo Volio to act 
members in these Commissions of Inquiry. 


Foreign Corporations in Costa Rica. After bein 


amended several times in the past few years, Article 
151 of the Code of Commerce of Costa R i, dealing 








with the requirements to be satisfied by foreign 
corporations desirous of doing business there, has 


been restored to its original form by Decree No 
27, dated October 29, 1925. (La Gaceta, Octobe 
30, 1925.) 


Regulation of Bakeries and Meat Market Phe 
operation of bakeries is regulated by Decree No 
of January 27, 1925 (La Gaceta, February 3 
1925), and Decree No. 10 of \pril 10, 1925, regu 
lates the operation ol meat markets I ( ceta 
May 17, 1925.) 

Certain Ships Exempt From Port 1 Decree 


99 of April 4, 1925 provides that ships flying the 


flag of any of the five Central American Republics 


and engaged exclusively in service between the 


ports of Costa Rica or between these and the ports 
of any of the other Central American Republi 
shall be exempt from the payment of port dues 
la Gaceta, April 7, 1925.) 


Ratification of Pan American Sanitary Cod 
The Pan American Sanitary Code, signed in Ha 
ana on November 14, 1924, was ratified y the 


Congress of Costa Rica on June 20, 
Gaceta, July 7, 1925.) 


Pensions to Employees of the Publi istry of 
Property. A law granting pensions to the em 
ployees of Public Registry of Property was pro 
mulgated on August 18, 1925. The pensions vary 
from two-fifths of an employee’s sala for ten 
years’ service, to full salary for thirty or more 
years’ service. (La Gaceta, August 20, 1925 

Life Insurance Taken Over by State. Decree N 
30 of October 22, 1925, provides that on November 
1, 1925, the National Bank of Insurance shall tak 
over the existing monopoly of life insurance. Con 


tracts of insurance in existence on that date are 
to continue to be binding on the contracting parties, 
provided they are registered at the office of the 
Superintendent of Insurance prior to February I, 
1926. This monopoly does not cover co-operative 
or mutual insurance carried by companies existing 
on the date of this decree which were formed t 
handle this class of insurance. (La Gaceta, October 
28, 1925.) 


Exclusion of Cooli Labor. The entrance into 
Costa Rica of coolie labor is absolutely prohibite 
by Decree No. 2 of October 26, 1925 4 — 
“coolie” is defined as a native workmal f the 
Orient, who leaves his country under a contract 
f labor. (La Gaceta, November 6, 1925.) 

Regulation of Commercial Traveler Rules 


regulations covering commercial travelers in Costa 
Rica are prescribed by Decree No. 33 of November 
3, 1925. Commercial travelers outside of Costa 
Rica intending to carry on their profession in that 
country must: (1) possesses a certificate showing 
that they are authorized to act as salesmen 
list of samples they carry, which documen 
be authenticated by a Costa Rican Consul; (2) ex 
hibit these documents to a Collector of Customs 





upon landing in Costa Rica, so that this official may 
check them and issue to the traveler a third cer 
tificate; and (3) apply to the Governor of the 


Province so that he, upon collecting a fixed 
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If the iples have a commercial value, they 
be ( f duty, but the traveler must 
Le] Sit tnes¢ luties or give a bond 
therefor, uties or bond will be returned to 
him whi mples leave the country. 


Recent Publications 


Met la Secretaria de Hacienda y 
( ome! ( sp ( ( ano 1924 (2 Tomos) 
Impre I—San José, Costa Rica. 1925. 

Ley Organica del Servicio Consular, (Decreto 
N 16 de 1925 Contiene ademas un 
formula ybre Registro del Estado Civil, 
Sucesion umentaria, Notariado, Ciudadania, 
Entrad I le Extranjeros, Pasaportes, 
Sanidad M tima, et It prenta Nacional, San 
José, ( 1925 

Juri encia Civil, Extracto de la doctrina 
que contie1 s principales sentencias de la Sala 
de Cas Republica de Costa Rica, dictadas 
durante le 1919 a 1924. Por el Lic. Jorge 
Guardia Libreria Encuadernacion, 
Alsina, S Costa Rica, 1925. 

Reglat nto Provisional de Carceles y Presi- 


dio 192 icin ordenada por el Senor Secre- 


tario de Estado en el Despacho de Seguridad 
Publica D mpilio Ruiz. Imprenta Nacional, 
San Jos Rica 
Le Repara Accidentes del 
Trabaj Na il, San José, Costa Rica. 
1925 
\rance le \duanas de la Republica de Costa 
Rica, decret bajo la Administracién de Don 
Julio Acosta Garcia, El 30 de Octubre, 1922. 
Tipografia N nal, San José, Costa Rica. 1923. 
Ordena de Mineria y Decretos Relativos a 
esta Indust Arreglos de Tomas Fernandez 
Bolandi Amadeo Johanning h. Imprenta y 
Libreria Hermanos, San José, Costa Rica. 
1925 
rat e las Personas; Derecho Civil, por 
Alberto Brenes Cordoba. Imprenta, Libreria y 
Encuade n Trejos Hnos, San José, C. R. 1925. 
Coleccién de Leyes y Decretos, segundo semes- 
tre de 1924, (2 tomos); primer semestre de 1925. 
Edicion Imprenta Nacional. San José, C. R. 
Sentencias de la Corte de Casacion; segundo 
semestre de 1919 y de 1920; primer semestre de 
1921—segut semestre de 1924 y primer semestre 
de 1925, (2 tomos Imprenta Nacional, San José, 
a 
W. J. 
Ecuador 
Legislation 
Decree of the Provisional Government, October 


‘ 
} 


9, 1925 for t anization of the (national) “Cen 








tral Bank of Ecuador,” bank of issue and rediscount. 
Duration 50 years, bject to renewal by act of 
Congress he principal office to be Guayaquil and 
Quito, with power to establish branches and 
agencies, luding abroad. It is a private institu- 





n, the state assuming no responsibility, except as 
led he | Authorized capital 2,000,000 
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condors (approximately $10,000,000) subject to in 
crease to 3,000,000 upon application of the Presi- 
dent and 5,000,000 on application of Congress. 

[wo classes of shares A and B with equal 
capital rights ; “A” shares to be subscribed and paid 
for by the present banks (other than mortgage 
banks), including branches of foreign banks, to the 
extent of not less than 12% of their capital and 
surplus. “B” shares to be open to public subscrip 
tion or subscribed by the state. If the banks di 
not subscribe as required, they shall be liquidated 
lhe directors are approved and elected: 3 by the 
government; 5 by the banks (A stock) and up to 
3 by class B stock. The Bank shall have the ex 
cusive right of issue, the outstanding private bank 
issues being taken up by the Central Bank in the 
manner provided in the law. Its notes constitute 
a preferred claim, are legal tender and receivable 
for all government dues. A “gold reserve” of 50% 
is required which may be either coin or bullion in 
its vaults, or demand deposits in first class banks 
in London or New York. Under exceptional cir 
cumstances, the gold reserve may be reduced to 
40%, and subject to the payment of a tax on the 
excess of 4% per annum for the first 6 months, 5% 
per annum for the next 6 months, and 10% per 
annum thereafter. Securities against which notes 
are issued must mature in or within 90 days. Notes 
are redeemable at sight. 

The bank converts at its option either (a) in 
gold coin or bars at the rate of 20 sucres to the 
condor or (b) in sight drafts on New York or Lon 
don, at a maximum rate of 4.10 sucres per dollar. 

The bank may act as depositary, fiscal agent 
and trustee of the government, municipalities and 
public institutions in general. All collections of 
revenue are to be deposited with it forthwith and it 
shall be the duty of the bank to retain fortnightly, 
sufficient therefrom to meet the public debt service. 
Direct loans to the State and municipalities are 
prohibited and government bonds held as securities 
for loans to member banks or otherwise may not 
exceed 25% of its circulation. Loans of a larger 
maturity than 90 days are prohibited; unsecured 
loans must bear 3 signatures, including that of a 
member bank, or 2 signatures when secured by bills 
of lading, warehouse receipts and the like trans- 
ferring title to the bank, and with a margin of 
50% of security at the market value. It may not 
operate direct with the public, except in towns 
where there may be no other bank. Restrictions 
as to holding real estate or mortgages are pro- 
vided. It shall be the duty of the bank to buy all 
gold (other than legal tender coin) and all dis 
countable drafts on the principal foreign centers, 
offered to it. The bank shall act as a depositary for 
member banks and as a clearing house. The bank 
shall maintain a reserve, in gold or bills, of 50% 
against deposits ; other banks, 15% against demand 
deposits, 5% on time deposits. The Central bank 
shall be a preferred creditor. After setting aside 
a reserve, dividends may be declared up to 12%, 
of the remaining profits, 50% accrues to the Gov- 
ernment, the other 50% to increase its currency 
reserve. The bank is to assume liability for legal 
note issue of existing banks, receiving the equiv- 
alent thereof in gold, credits, against the State, and 
commercial paper duly endorsed. Modified by 
Resolution October 19, to the effect that the trans- 
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fer of gold by. the present banks to the new bank 
shall be at the rate of*15 sucres to the condor. 


Bibliography 


The Gaceta Judicial (of the Supreme Court) 
continued in 1924 and 1925, the publication of the 
Supreme Court’s digest of cases in which there had 
been dissenting opinions. 


Jurisprudence 


Miranda vs. Rueda, Supreme Court (Gaceta 
Judicial XXIII, 4th Ser. No. 134, July 28, 1924). 
Failure to protest a bill of exchange for non-pay- 
ment is not a bar to summary action by the holder 
against the acceptor. 

Ordofiez Davila, Supreme Court (Gaceta Judi- 
cial XXIV, 4th Ser. No. 161, June 20, 1925). Pro- 
ceedings for divorce by mutual consent. The par- 
ties were married by a religious ceremony in 1897. 
The law of Civil Marriage and Divorce passed in 
1902 provided that only civil marriages shall have 
any civil effects; the court of second instance ac- 
cordingly held that the divorce law of 1902 was not 
applicable. This was overruled by the Supreme 
Court, which held it was the intent of the law of 
1902 to apply, as far as its divorce provisions were 
concerned, to all marriages whether entered into 
under the old law, or in accordance with the Civil 
Marriage law. 

P. J. E. 


Guatemala 

Law on Credit Institutions. On February 23rd, 
1925, the President of Guatemala signed Decree 
No. 890 by which the Credit Institutions of the 
country are to be governed. These institutions are 
the following: (1) The Central Bank of Guatemala 
and other banks of emission; (2) Hypothecary 
Banks; (3) Banks and banking houses which receive 
deposits; (4) Agricultural Banks; (5) Savings Banks; 
(6) Warehouses which make loans on goods and 
merchandise deposited therein; (7) Foreign Banks 
and Banking Houses. (El Guatemalteco, February 
24th, 1925). Legislative Decree No. 1406 of May 
28th, 1925, approves, with modifications, Decree No. 
890 (El Guatemalteco, June 18th, 1925.) 

Law of Pharmacy and Drug Stores. On May 
19th, 1925, the Legislative Assembly approved a 
law which the President promulgated on June Ist 
and which prescribed a set of regulations for the 
exercise of the profession of pharmacist, for estab- 
lishing pharmacies, for dealing in drugs and herbs, 
as well as for the issuance and sale of medicines. 
(El Guatemalteco, July 2nd, 1925.) 

Conventional Arrangement Between El Salvador 
and Guatemala for Facilitating Transit by Land Be- 
tween the Two Countries. The Convention for 
Facilitating Transit by Land between El Salvador 
and Guatemala, which was agreed upon through 
the exchange of diplomatic notes, was declared 
effective June 15th, 1925. 

Convention for the Protection of Trade Marks. 
This convention, which was signed at the Fifth Pan 
American Conference, held at Santiago, Chile, on 
April 28th, 1923, was approved.on April 24th, 1925, 
and promulgated by the President of the Republic 
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on May 6th, 1925. (El Guatemalteco, June 27th, 
1925.) 

Universal Postal Convention. On June 2nd, 
1925, the President of the Republic authorized the 
Consul General of Guatemala in Stockholm to sign, 
as the representative of Guatemala, the Universal 
Postal Convention and the Arrangement Concern 
ing Parcels Post which was drawn up in that City 
in the month of August, 1924. (El Guatemalteco, 
June 5th, 1925.) 

New Bureau in Department of Fomento. A Na 
tional Department of Labor in the Secretariat of 
Fomento is established by Decree No. 909 of De- 
cember 5th, 1925, published in El Guatemalteco of 
the same date, the duties of which are: (a) to inter- 
vene amicably in the settlement of disagreements 
which arise between employers and employees; (b) 
to organize and create commissions of conciliation 
and arbitration; (c) to see that proper observance 
and compliance are given to the laws, regulations 
and resolutions intended to harmonize the relations 
between employees and employers, or which may 
put an end to the differences arising between them; 
(d) to bring about an amicable settlement in ques- 
tions which may arise by reason of accidents hap- 
pening to employees during employment in accord 
ance with the laws; (e) to watch over and inspect 
the hygienic conditions and conditions of personal 
safety of employees in mercantile and industrial 
establishments: (f) to organize and look after tl 


he 
statistical and registrational services which may be 
established for the better discharge of its duties 
and (g) to formulate and propose the necessary 
legislations regarding the organization of labor in 
its different manifestations as regards the proletariat. 

The personnel of the National Department of 
Labor is to be named by the Executive and is to be 
composed of a salaried director and secretary, six 
honorary members and the Attorney General of 
the Nation. (El Guatemalteco, December 5th, 
1925.) 

Law of Forestry. In Decree 1364 of March 
28th, 1925, published in El Guatemalteco of April 
8th, 1925, is contained the Law of Forestry, dealing 
with the fomentation and exploitation of the na- 
tional forestry resources. 

Seventy-five Percent of Personnel to Be Guate- 
malan. By Decree 1367 of April 27, 1925, it is 
provided that the personnel of every person or com- 
pany engaged in industry and agriculture must be 
at least 75% Guatemalan. Exception is made in 
the case of employments for which a special degree 
or license is required, provided such employments 
are not regulated by law, in which case Guatema 
lans are to be preferred. (El Guatemalteco, April 
30th, 1925.) 

Archeological, Ethnological, and historical Objects 
and objects of ancient art found in Guatemala, are 
declared by Decree, No. 1376 of May 7th, 1925, to 
belong to the State, and a Bureau of Archeology, 
Ethnology and History, together with a National 
Museum, is created and placed under the Depart- 
ment of Public Education. (El Guatemalteco, May 
13th, 1925.) 

Married |WVomen’s Rights. Decree No. 1371 of 
May 8th, 1925, provides that a married woman of 
legal age is free to appear judicially. In suits 
against her husband the latter is bound to furnish 
her with the necessary resources. She does not 
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ave to | e her husband’s consent to make con- Honduras 
‘ 4 c 
acts wit espect f her own property, nor to a : : 
Ratification of Central American Conventions 


ss, nor to enter into 
Real property acquired 


luring t riage in the nature of community 
property must be deeded and registered in favor of 
be sold or mortgaged 
without t ent of botl kX] Guatemalteco, 
May | ] 

Ch Laz Hydrocarbons. Article 14 
of th f Hydrocarbons was amended by 
Decree N 893 of June llth, 1925,, (El Guate 
malteco, ] 13 1925), and by Decree No. 902, 
published in El Guatemalteco of August 24th, 1925. 
This Art w reads as follows: “If the appli- 
cant sl a foreigner, he must state in a 
definite 1 ner that in everything which rezers to 
this cla lertakings he subjects himself to 
the law of t untry as if he were a Guatemalan, 
and that no case will he resort to diplomatic 
intervent He must, in addition, in order to 
obtain, ther directly from the governnient or 
by transfer, a license to explore, or to enter into a 


itation, prove that the laws of his 
deny to Guatemalans the same 


conti 


count! 


facilities as those which this law contains. If these 
conditions are not complied with by foreign peti- 
tioners, tl shall not be admitted even as share- 
holders e Companies which may have obtained 
licenses or contracts to explore and exploit.” 

R f Central American Conventions. 
The foll ng treaties, conventions, etc., signed in 
Washingt January 7th, 1923, at the Confer- 
ence on Central American Affairs were ratified by 
Guatem follows: 

Convention for the Establishment of Stations 
for Agricultural and Industrial Experiments; Con 
vention f Unification of Protective Laws for 
Workmen and Laborers; Convention for the Recip- 
rocal Exchange of Central American Students; 


Convention for the Establishment of Free Trade 
and Extradition Convention, May l4th, 1925. (El 
Guatemalte July 3rd, 1925.) 

Cor tion for the Establishment of an Inter- 
national ( 11 American Tribunal, with Protocol, 
and Decl to the effect that the Spanish text 
of the treaties concluded between the Republics of 
Central America at the Conference on Central 
American Affairs is the only authoritative text; 


Convent for the Establishment of Permanent 
Central American Commissions; Convention on the 
Prac ‘ice of the Liberal Professions ; May 27th, 1925. 
(El Guatemalteco, July 10th and July 14th, 1925.) 

Convention relative to the Preparation of 
Projects of Electoral Legislation, July 18th, 1925. 
(El Guatemalteco, July 31, 1925.) ~ 


Recent Publications 


Indi General de la Recopilacién de Leyes 
Vigentes de la Reptiblica de Guatemala 1925; por 
Rosendo Mendez. Tipografia Nacional, Guate- 
mala, ¢ . 

D to Gubernativo No. 879; Ley monetaria 
de la eptiblica de Guatemala: Ministerio de 
Hacienda y Crédito Publico. Tipografia Nacional, 
Guate \. 1924 

Le mentaria de Ingenieros Topografos, 


an Acuerdo Respectivo. Tablas, Datos y 
Formul tiles. Tipografia Nacional, Guatemala, 


On February 17th, 1925, the National Congress oi 
Honduras ratified the following conventions 

Convention for the Establishment of an Inter 
national Central American Tribunal. (La Gaceta, 
June 16th, 1925.) (Notwithstading that this con 
vention was rejected by El Salvador, it now be- 
comes effective since it has been ratified by Nicara- 
gua, Honduras and Costa Rica.) 

Convention for the Limitation of Armaments. 
(La Gaceta, July 2nd, 1925.) (This convention has 
now been ratified by the five Central American 
States and is therefore in force.) 

Convention for the Establishment of Interna- 
tional Commissions of Inquiry. (La Gaceta, July 
lst, 1925.) (This convention has now been ratified 
by the United States, Costa Rica, Nicaragua, Guate- 
mala, and Honduras.) 

On March 2nd, 1925, the National Congress of 
Honduras ratified in Tegucigalpa the General 
Treaty of Peace and Amity. (La Gaceta, June 8th, 
1925.) 

The following Conventions were approved by 
the National Congress as follows: 

Convention for the Establishment of Perma- 
nent Central American Commissions, approved by 
Congress on March 10, 1925, and signed by the 
President on March 15, 1925. La Gaceta, July 9, 
1925.) 

Convention for the Unification of Protective 
Laws for Workmen and Laborers, approved by 
Congress March 20, 1925, and signed by the Presi- 
dent March 23, 1925. (La Gaceta, July 23, 1925.) 

Convention for the Establishment of Stations 

for Agricultural and Industrial Experiments, ap- 
proved by Congress on March 24, 1925, and signed 
by the President March 25, 1925. (La Gaceta, 
July 25, 1925.) 
' "Convention for the Reciprocal Exchange of 
Central American Students, approved by Congress 
March 24, 1925, and signed by the President March 
25, 1925. (La Gaceta, July 28, 1925.) 

The Declaration to the effect that the Spanish 
text of the treaties concluded between the Central 
American Republics at the Conference on Central 
American Affairs is the only authoritative text, was 
approved by the National Congress on March 24, 
1925, and signed by the President March 25, 1925. 
(La Gaceta, July 29, 1925.) 


W. J. 


Nicaragua 
Laws 


1. Aerial Mail Service. A law, promulgated 
February 23, approved a contract for the carrying 
of aerial mail, especially between the capital city 
of Managua and the city of Bluefields on the At- 
lantic Coast. 

2. Protection of Public Health. A law, promul- 
gated March 27, provided for the organization and 
direction of a sanitary service, to be in charge of 
a national department of public health under the 
Minister of Police. 

3. Sanitary Contract. A law, promulgated 
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April 20, approved a contract for paving, sewerage, 
and water works in Managua. 
Decrees 

1. Decree of Amnesty. A legislative decree, 
No. 8, approved January 9, granted full and un- 
conditional amnesty to all Nicaraguans who had 
committed political offenses, provided they were 
not guilty of assassination or homicide. 

2. Export Tax on Cattle. Legislative Decree 
No. 20, approved April 3, placed an export tax of 
one-fifth of a cordoba per head on cattle exported 
from or by way of the Department of Rivas to 
Costa Rica. 

3. National Guard. In order to comply with 
Article two of the Convention for the Limitation 
of Armaments, celebrated in Washington, Febru- 
ary 7, 1923, between the five Republics of Central 
America, by which the parties agreed to establish 
a National Guard to co-operate with the Army for 
the preservation of public order, a decree was ap- 
proved May 15th for the establishment of such a 
Guard, to be free from all political influence and 
to maintain public order, with the triple character 
of urban, rural and judicial police. 

Revolution 


No additional legislation of importance has 
been enacted by Congress, due to General Emiliano 
Chamorro’s wrongful seizure, through military 
force, of the Executive Power, his vicious forcing 
of the legitimate President’s resignation, his unjust 
banishment and illegal impeachment and ouster of 
the Vice-President, contrary to the laws and consti- 
tution of Nicaragua, and his final unlawful assump- 
tion of the office of President of the Republic, all 
contrary to the public law of Nicaragua, and in 
direct violation of the Central American treaty of 
Peace of 1923, executed at Washington, and which 
General Chamorro himself signed as one of the 
delegates of Nicaragua at that conference. 

Bibliography 

Ley sobre proteccién de la salud publica. 
Managua, Tip. Nacional, 1925. 26 p. 12°. 

W. S. P. 


Panama 
Laws 

1. Shipping Law. Law No. 8, of January 12, 
1925, is a shipping law, providing the necessary 
legal steps for registration of ships, prohibiting 
their sale in time of war, except with permission of 
the Executive Power, who is authorized to issue 
a decree containing all the necessary provisions in 
regard to rules of navigation, providing for tonnage 
dues in international trade, and that ten percent of 
the crew be Panamanians. 

2. Law Concerning (Fideicomiso) Trust. This 
Law, No. 9, of January 6, composed of 38 Articles, 
was the result of a very thorough study of the 
subject, made by the present able Minister of 
Panama in Washington, Sefor Dr. Don Ricardo J. 
Alfaro, whose book on the subject, published in 
1920, is one of the best studies written in the 
Spanish language. It was prepared by him for the 
purpose of showing the necessity and convenience 
of introducing into the legislation of Latin-Ameri- 
can countries a new civil institution, similar to the 
trust in English law. It is a book of 93 pages, 


well written and prepared in a scholarly manner. 
The last few pages, containing a draft of a pro- 
posed trust law, was adopted by the Assembly a 
its final draft of the law. 

The trust is little known in Latin-American 
countries, and this law was enacted due to the 
necessity for such a legal institution to meet t 
modern progressive development in Panama. It is 
meant to contain the essential principl 
English trust, and that, therefore, all ; 
tracts that may be executed or entered into in the 





+ 


United States, especially with the intervention of 
banking and trust companies, may also be executed 


or entered into under the new Panaman law. The 
translation of Article 1 of the law is: “A fideicom- 
missum is an irrevocable mandate whereby certain 
property is transferred to a person named the 
trustee (fiduciario) in order that he may dispose of 
it as directed by the party who transfers the prop- 
erty named the constituent (fideicomitente), for 
the benefit of a third party named the cestui que 


trust (fideicomisario).” 

3. Stamp Taxes. Law No. 22, of February 3, 
relates to stamp taxes. It contains 44 A1 

4. Diplomatic and Consular Services. Law No. 
41, of March 3, composed of 83 Articles, relates to 
the diplomatic and consular services. It prescribes 
the grades of the diplomatic and consular rey] 
sentatives, their duties, rights, privileges and pre- 





rogatives. 

5. Immigration. Law No. 55, of March 30, 
relates to the immigration of laborers 

6. Election Laws. Law No. 60, of March 31, 
comprising 32 pages and containing 207 Articles, 
relates to popular elections. 

Reforms in Codes 

Many changes in and additions to several of 
the Codes were made during the past year. 

Those concerning the Fiscal Code, comprising 
20 pages, may be found in Law No. 29, of February 
11; those concerning the Judicial Code, comprising 


64 pages, may be found in Law No. 52, of March 
28th; those concerning the Administrative Code, 


comprising 12 Articles, may be found in Law No. 
64, of April 2; and those concerning the Civil Code, 
comprising 41 pages, may be found in Law No. 43, 
of March 13. 

This last code contains a new law concerning 
divorce, which is very liberal, even permitting it 
on the ground of the mutual consent of the parties 

Decree 

A Presidential decree, No. 14, 
vided regulations for the Mining Code and Law 
No. 8 of 1919. These regulations provide that 
concessions may not be granted free, or for more 
than two years, nor may two or more concessions 
in different sections be granted to 
vidual or company. The entire re; 
lished in the Gaceta Oficial of June 15t! 

Amendments to Constitution 

The President has given his approval 

amendments to the Constitution, to the first two 


the same indi- 











on March 2 concerning popular suffrage and games 
of chance, and to the last on March 20th concerning 


the division of the Republic into provinces and 
municipalities. 
Treaties and Conventions 
__ The Treaty of Peace and Friendship, celebrated 
with Austria, September 10, 1919, was approved by 
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Law No. | f January 20; and that of Peace, 
celebrated Hungary, June 4, 1920, was ap- 
proved by Law No. 17, of January 20. 

The Convention with France concerning travel- 


was approved by Law No. 


ing comme! 





27, of Fe that concerning aerial navi- 
gation, cel ted ris, October 13, 1913, was 
PI 15, of January 20. 
Bibliography 

Leyes expedidas por asamblea nacional de 
Panama, 1924-25 

Sobr remonial diplomatico. Decreto numero 
14 de 1 3 de abril Panama, Imprenta 


W. S. P. 
Io 
Peru 
Legislation 

1923 v 4801 (Nov. 25, 1923. El Peruano 
II—6, July 8, 1925) amending Law No. 2219 re 
consular 11 ice charges 

1924 Law No. 4984 (Dec. 6: El Peruano 
No. I—5 8, 1925) excerpts from the provisions 
of Art. 21 the Mining Code, placers (lavaderos) 
of gold, m and other analogous minerals in 
beds of rive 

1925 Law No. 5006 (Jan. 16: El Peruano 
No. I—28, Fel +) requires account books to be 
in Spanish, under penalty of fine and inadmissibility 

oon 
in evide 

Law 5049 (March 5: El Peruano I1—64, 
March 2 r Tax 

La 5066 (March 5: El Peruano I—69, 
March 3 5119 (June 15: El Peruano I—136, 
June 25) nding Law 4916 (Employees’ Com- 


Law } 5072 (March 18: El Peruano I—70, 
April 1 es a surtax of 2% ad valorem on 
custe 5% if by parcels post. 

I 076 (March 23: El Peruano I—92, 


April 29) amends the Sugar Export tax law. 

aw pt El Peruano I—101, 

May 11 reates a State Match monopoly. Law 

No. 5211 ict. 14: El Peruano II—101, Nov. 4) 
t ntract with the Swedish Match Co. 


approves ct wit 
Svens! ticks Arctiebolaget) for such mon- 
( ly 
T 52 (July 21: El Peruano II—21, July 
25), su provisions re the Tacna-Arica plebis- 
( 
Law 8 (July 31: El Peruano II—53, Sept. 
7) create i mmission to revise draft of the Code 
Crit eduré 
Law 5165 (July 27: El Peruano II—51, Sept. 
+) amend the law as to the crime of treason. 
Law 5167 (July 24: El Peruano, II—52, Sept. 
25) ame w of Jan. 2, 1889, as to restrictions 
1 m { I ink loans 
I 249 (Nov. 3: El Peruano II—121, Nov. 
28 n external loan for $7,500,000. 
Law 5226 (Oct. 22: El Peruano II—114, Nov. 
19) amet the Mortgage Bank Law of Jan. 2, 
1889 
ficial Gazette, El Peruano, in its 
ssut 26 (last examined) calls attention to 
the fact that 42 laws, various numbers ranging 


from 4964 to 5288, although promulgated, have not 


yet been published due to failure of the ministries 
to transmit them for publication. 
ee 
Salvador 
Laws 

1. Real Estate and Mortgages. A law, approved 
April 16, 1925, made certain amendments in the reg- 
ulations concerning the registration of documents in 
the Registry of Immovable Property and Mortgages. 

2. Judicial Power. A law, approved April 20, 
amended certain articles of the organic law of the 
judiciary. 

3. Military Penal Code and Procedure. A law, 
approved March 25, reformed the military penal code 
and military procedure. 

4. Passports. A law, approved May 16, promul- 
gated rules for the issuance and visé of passports for 
nationals and foreigners, who may leave or enter the 
country. Special provisions are included in regard to 
the registration of Chinese, and the issuance of pass- 
ports to them. 

5. Poll Tax Law. On account of paving San 
Salvador city and its resulting benefits, and in order 
to assist in extending and maintaining urban and rural 
roads, a law was approved May 20, known as the 
“Road Service” Act. Generally speaking, all persons 
resident in the Republic, national or foreign, of 
eighteen years or more of age, are subject to the tax, 
which must be paid in money or in work. For this 
purpose the law provides a schedule, by which per- 
sons contribute according to their wealth, profession 
or salary. One worth from one to five thousand 
colones contributes three days; one worth more than 
a million colones contributes three hundred days; pro- 
fessional men contribute five days, and salaried em- 
ployes from one and one-half to twenty days, ac- 
cording to their salary, ranging from one hundred 
to eight hundred colones per month. 

However, a person may be freed from the neces- 
sity of working personally on the roads, by paying a 
colon for each day of work for which he is liable. 

6. Sanitation. A law, approved May 20, pro- 
vided for the sanitation of the capital, the enlargement 
and better distribution of the water supply and sewer- 
age and the construction of pavement. 

7. Rates of Public Utility Companies. A law, 
approved June 30, provided that companies, enter- 
prises, or corporations, now or hereafter established, 
and which render public service, must submit for prior 
governmental approval such rates or changes of rates 
as they may put in force. 

8. Organic Consular Law. On June 10 there 
was approved a law pertaining to the organization of 
the consular corps. It contains 8 chapters and 181 
sections, dealing with the object and establishment of 
consulates, the appointment of consular officers, their 
rights, powers and obligations, their duties with refer- 
ence to the persons and property of Salvadoreans, and 
the merchant marine, national property in their care, 
consular invoices, manifests and clearances, as well as 
consular fees. 

9. Bank of Issue. A law approved May 28, 
amended two articles of the Law Relative to Banks of 
Issue. The amendment refers to the supervision of 
the balances of the banks. 

Decrees 

1. Permanent Armed Force. By decree of April 

28, 1925, the National Legislative Assembly has lim- 











re ee 


cd 


i 


Toa 





ome 


— 
Se 


aie Ee 


See soe 


= 





262 AMERICAN BAR ASSOCIATION JOURNAL 





ited the permanent armed force of Salvador to three 
thousand men for the year. This is twelve hundred 
less than what is permitted by the conventions for the 
limitation of armament, signed at Washington, Febru- 
ary 7, 1923, in the final session of the Conference on 
Central American Affairs. 
2. Simplication of Customs Duties. A Presiden- 
tial decree of August 12, effective September 1, sim- 
plified customs duties and sur-taxes. This type of tax 
is to be known as the 40% tax on import duties and 
includes the original customs duties on importation 
plus the surtaxes in effect. The full decree is pub- 
lished in El Diario de la Prensa of San Salvador for 
August 14, 1925, 

Treaties and Conventions 


1. League of Nations. A law, promulgated April 
24 approves an amendment, formulated by the As- 
sembly of the League of Nations, concerning Article 
16 of the Covenant of the League. 

2. Conventions in Regard to Uniformity of 
Nomenclature for the Classification of Goods and in 
Regard to Publication of Customs Documents. These 
two conventions, which were adopted at the Fifth Pan 
American Conference, held at Santiago, Chile, in 1923, 
were ratified by the Assembly on March 7 and pro- 
claimed May 15th. 

3. Ratification of Treaty and Conventions En- 
tered into at the Central American Conference of 1923, 
Held at Washington. On May 26 the President pro- 
claimed the ratification of the General Treaty of Peace 
and Friendship, with certain modifications, as well as 
the Extradition Convention, both of which were en- 
tered into by the Five Central American States at the 
Washington Conference in 1923, but as to the Con- 
vention for the unification of the laws protecting work- 
ers and laborers, also signed at the same time, Con- 
gress refused to consent to its ratification, and added 
that its stipulations are accepted as a recommendation 
to be incorporated into the laws as necessities may 
require. 

4. Arbitration Treaty with Uruguay. This was 
entered into November 7, 1924, and proclaimed May 
28th. Article 1 is extremely liberal in that it provides 
for the parties submitting to judicial arbitration all 
controversies of whatever nature or for whatever 
cause that may arise between them, provided that they 
cannot be settled by direct negotiation. Nothing is 
said in the treaty in regard to excepting questions 
involving vital interest, national honor or independence. 

5. Conventional Arrangement Providing for 
Transit by Land Between Salvador and Guatemala. 
By an exchange of diplomatic notes in May, provision 
was made concerning the transit of native passengers. 
They are not required to possess passports, may be 
permitted to carry arms, and are not required to pay 
visé fees on licenses, and a provision is made for sur- 
render of fugitives from justice W. &. P. 

Venezuela 
Constitution 

A new Constitution was declared ratified on June 
24, 1925 (Gaceta Oficial, Special No., July 1, 1925) 
The new Constitution in language maintains the fed- 
eral principle, but the powers of the states are still 
further restricted, and those of the National Govern- 
ment correspondingly increased, than in the former 
Constitution (of 1922). The states retain all sover- 
eignty not delegated in the Constitution (Art. 12). 


The states are subdivided into municipal districts 
locally autonomous and independent as to local ad 
ministration, of the political power of the state; such 
administration being subject, however, to the Federal 
Executive in case of foreign or civil war (Art. 14) 
In addition to the powers of the federal government 
as known in the United States, the states are deprived 
of jurisdiction as to legislation in civil, commercial, 
penal and procedural matters, banking, conservation of 
natural resources, sanitation, public registry, con 
demnation for a public use, education; are deprived 
all military powers or control over navig 
cluding aerial), posts, telegraph, telephone, 
railroads; new limitations on their taxing powers are 
imposed, some former state revenues now being allotted 
to the nation (Arts. 15-17). Export taxes are pro 
hibited (Art. 15, par. 14). The states and the munic 
ipalities are prohibited from contracting foreign loans 
(Art. 24). The bill of rights, or constitutional guar- 
anties, is ample, including prohibition of capital pu 

ishment or of imprisonment for more than 20 years 
(Art. 32). The term of the President is seven years 
(Art. 54). Congress is composed of senate and 
chamber of deputies (Art. 55). Two senators are 
elected from each state by the Legislature (Art. 60) 





Deputies are elected by direct vote, one for each 35,000 
or excess of 15,000, population (Art. 56 Congress 
meets annually on April 19th (Art. 63 The pr 


vision of the former Constitution is retained that a 
law which amends another must be redrafted in f 
and the entire former law repealed (Art. 86). Treaties 
must contain an arbitration clause (Art. 100, subd 
20). The cabinet officers have a right to take part 


in congressional debates (Art. 110). The Supreme 
Court is expressly given power to pass on the con- 
stitutionality of national or state laws (Art. 120, 


subd. 9). 

Pursuant to Presidential Decree of July 1, 1925 
(Gaceta Oficial, No. 15027, July 1st), until the states 
shall have been constitutionally reorganized in con 
formity with the new Constitution, they are each to 
be governed provisionally by a State President, ap 
pointed by the Federal Executive. The state judges 
and other state officials are to be appol ted by the 
State President. Until new state constitutions are 
adopted, the old constitutions continue in force in so 
far as not in conflict with the new national constitu 
tion or this degree. 

Legislation, 1925 

June 3, 1925: Budget for fiscal year 1925-6 
Gaceta Oficial Extraordinary No., June 

June 10, 1925: Law of military and civil pension 
Gaceta Oficial No. 15628, July 2, 1925 

June 10, 1925: Law approving the treaty to pre- 
vent international conflicts, adopted at the Sth Pan 
American Conference, May 3, 1923, at Santiago, Chile 
Gaceta Oficial No. 1563, Sept. 7, 1925 

July 17, 1925: (Gaceta Oficial Special No., July 
18). Mining Law, amending the law of June 2, 1922 
Mining concessions are now granted by the Federal 
Executive, without requiring the approval of Congress 


\rts. 11, 12). Consent of the Government is not 
required for transfer or lease of concessions, notice 
to the Department of Fomento sufficing (Arts. 13, 14 





The miner is entitled to expropriate the surface (Art. 
18). The concessionaire, if not domiciled in Vene- 
zuela, must maintain an attorney therein (Art. 26 

Foreigners, except foreign states or governments, may 


acquire mines (Arts. 29, 30). Area of lode mines 1s 
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lacers, 2,500 hectares (Arts. 37, 


up to 500 hectares, | 

38). Title is acquired by denouncement, survey, and 
issuance of the title by the Department of Fomento 
(Arts. 156 s Necessary easements and water 
rights are granted to the mine operator (Art. 61, seq. 
94). Surf taxes range from 50 centimes to 2 Bs. 
annually per hectare; normal exploitation taxes are 
three per cent of the gross products (Arts. 85, 86). 
Machinery, et s exempt from import duties (Art. 
91). Mining panies are organized under the for- 
malities of nmercial code, but are regarded as 
civil, not commercial, in character (Art. 106). For- 
eign com] ust comply with the requirements of 
the commer le and are deemed domiciled either 
at the location of the mine or in Caracas, if their at- 
torney is d iled therein (Art. 107). Claims aris- 
ing out of operations in Venezuela are a first charge 
against tl rty and rights of foreign companies 
(Art. 108). Concessions may be mortgaged, but taxes 
are a prior | 109). Prospecting may be car- 
ried on in public lands without any formality other 


il authorities (Art. 135). Per- 


than notice 


mits for « exploration of areas not more than 
5.000 hectar n public or in private land, may be 
granted by Department of Fomento, for a term 
normally of 2 years, in special cases up to 10 years 
(Arts. 136, 138, 146), the annual tax being either 125 
or 250 Bs. per 1,000 hectares Art. 88). Old conces- 
sions may be adapted to the present law, within 6 
months, by notice to the Department (227). 

July 19. 1925: (Gaceta Oficial No. 15673, 
August 26 irganic Law of the Federal Courts, re- 


1923. The Supreme Court 
(Corte Federal de Casacién) is divided into three 
parts, the Federal part, the appeals or cassation part, 
litical and Administrative part, which passes 
of national and state 


pealing la July 13, 


and the Pi 
inter alia o1 constitutionality 
laws (Art. 13, par. 4) 
July 20, 1925: 
\ugust 28 


the 


(Gaceta Oficial Special No., 
of Public Registry, repealing the 


law of June 30, 1915. There a principal registry 
office in the Federal District and in each state, and 
a subordinate registry office at the seat of each de- 


artment of the federal district and of each district 
I 

and in the federal territories. The subordinate regis- 
tries keep 4 protocols in duplicate: 1: for documents 


transmitting, limiting or encumbering property; for 


contracts her acts affecting title to real or per- 
sonal property or the right of usufruct or emphy- 
teusis ; us¢ tation or easements, mortgage or anti- 
chresis ; leases irtnerships or companies, bonds, etc., 
relating to federal revenues; denouncements, conces- 
sions, titles, etc., under the mining and oil law; options ; 


t 
and complaints to interrupt the running of the statute 
of limitatior 2: for marriage settlements ; separation 

nd decrees; adoption and emancipation ; 
recognition llegitimate children and other acts and 
instruments affecting family relations. 3: for powers 
of attorney | commercial matters, and contracts and 
acts requiring registry under the commercial code and 
all other instruments and decisions for which no other 


agreeinents 


protocol is provided; and 4: for wills and all matters 
affecting decedents’ estates (Art. 51). Indices are re- 
quired to be kept (Art 55 seq.), also a Diary, a Blotter, 
Libers for tions and attachments, for encum- 
brances (i + sections: mortgage and antichresis; 
sales with provision for resale (ventas sub-retro) ; 
emphyteusis 1 ground rents (cemsos) and limita- 
tions on property, i. e., usufruct, use, habitation, home- 


stead and easements) (Arts. 55-63, 73). Documents 


to be registered must be on stamped paper and not 
typewritten; if executed abroad, a certified copy is 
protocolized, a memorandum of registry being 
stamped on the original (Art. 72). Where registry 
fees are dependent on the value of the transaction, the 
normal fee is one-quarter of one per cent (Art. 98). 
The law went into effect October 1, 1925. 

July 23, 1925: Law on the exercise of the pro- 
fessions of engineer, architect and surveyor. Gaceta 
Oficial 15668, August 20, 1925. The exercise of these 
professions by a person not inscribed in the College 
of Engineers of Venezuela is prohibited. 

July 24, 1925: (Gaceta Oficial, Special No., 
August 18). Law of Public and Municipal Lands 
(Tterras Baldias y Ejidos), repealing law of Jvne 20, 
1924. Pursuant to the new Constitution, public !ands 
owned by the states are nevertheless administered by 
the nation (Art. 2). A census of public lands is or- 
dered (Arts. 5 seq.). Action is authorized to recover 
public lands illegally held, except where possession is 
claimed prior to 1848, and in any case the statute of 
limitation is a defense (Arts. 9-11). Certain public 
lands are inalienable, such as those forests which are 
necessary for the conservation of water supply, those 
containing valuable national products e. g., rubber, 
resins, etc.) within 2% kilometers of the sea or nav- 
igable waters and lands situated on islands (Art. 12). 
The Federal Executive may temporarily reserve zones 
for later colonization (Art. 14). Public lands not de- 
clared inalienable can be sold or acquired as home- 
steads (Art. 15, 55 seq.). The administration of pub- 
lic lands is in charge of the Department of Fomento 
and subordinate Jntendentes and sub-intendentes of 
public lands (Art. 18 seq.). Foreigners as well as 
natives may acquire public lands, but no foreign gov- 
ernment may do so under penalty of forfeiture (Arts 
21, 23). Grants are limited to any one person dur- 
ing a period of five years, of a maximum area of 500 
hectares for agricultural land, 5,000 hectares for graz 
ing, except at the discretion of the Executive in spe 
cial cases or when already fenced or cultivated (Arts. 
The sale price is to be determined by ap 
praisal, but to be not less than 10 bolivares per hectare 
of first class land, 5 Bs. of second class agricultural 
land or 2 Bs. for first class, 1 B. for second class, 
grazing land (Art. 30). The procedure for sales and 
homesteads is set forth in detail in the law. Lands 
may be granted gratis to municipalities for common 
lands (ejidos) up to a maximum of 2,500 hectares 
(Art. 66 seq.). Leases are authorized for terms not 
to exceed 15 years Art. 69 seq.). Occupancy of pub- 
lic lands, without sale or lease, is lawful and occu- 
pants and lessees are given preferential rights to ac- 
quire by adjudication (Art. 84, seq. 116) and if such 
rights are not exercised, occupants’ possession may not 
be disturbed by an adjudicatory or lessee for five years 
(Art. 91). 

July 31, 1925: Organic Law of the Consular 
Service. Gaceta Oficial, No. 15656, August 5, 1925, 
repealing the law of July 15, 1923. Arts 34-50 deal 
with the duties of consuls in regard to decedents’ 
estates. 

Oil Law (July 18: Gaceta Oficial Special No.). 
The coal and oil industry is declared of public utility 
(Art. 1). Right of exploration and exploitation is 
granted by concessions from the Federal Executive, 
without need, as heretofore, of congressional action 
(Art. 4). Foreigners and foreign corporations duly 
domiciled in Venezuela have the same rights as na- 
tionals (Art. 5). Exploration lots are limited to 10,000 


25, 26). 








































































hectares; exploitation lots to 500 hectares, except in 
navigable waters, when the limit is 10,000 hectares 
(Art. 6). Concessions are valid from date of pub- 
lication in the Official Gazette (Art. 7). Explora 
tion concessions are obtained by petition to the Min- 
ister of Fomento, give an exclusive right for 3 years 
to explore, and to select one-half of the area in alter- 
nate lots up to 500 hectares each for exploitation 
(Arts. 10-16); the free spaces become national re 
serves, for which special procedure obtains Arts. 14, 
20, seq.). Exploitation certificates or concessions are 
good for 40 years (Art. 22) and carry essential ease 
ments (idem 44 seq.). Separate concessions may also 
be granted for manufacturing and refining and for 
common-carrier pipe-lines and other means of trans- 
portation (Arts. 6, 24-32). Normal taxes are: ex- 
ploration, 10 centimes of a bolivar per hectare; ex 
ploitation taxes are: initial, 1 bolivar for coal, 2 Bs 
for oil, per hectere; annual surface tax per hectare, 
for coal, 1 B. for first 3 years, 2 Bs. thereafter; for 
oil, 2 Bs. for first 3 years; 4 Bs. for next 27 years, 
and 25 Bs. for last 10 years and ten per cent in cash 
(or, at the option of the Executive, in crude product) 
of the value of the product at port of shipments (Arts. 
33, 34). Reductions are allowed in certain cases (Art. 
42). Machinery, etc., is exempt from import duties 
(Art. 48). Assignment of concessions may be made 
by notice to the Department of Fomento, previous 
Ixecutive consent being necessary only when the as- 
signee already possesses tracts amounting to 300,000 
hectares for exploration or 150,000 hectares for ex- 
ploitation. An assignment to a company not legally 
domiciled in Venezuela is void (Arts. 54-58). Con- 
cessionaires under former laws have the right at their 
option within one year to adapt their concessions to 


the present law (Art. 81). This new law went into 
effect forthwith on promulgation, repealing the Oil 
Law of June 9, 1922 (Art 96). A translation into Eng- 


lish has been published by N. Veloz Goiticoa, Caracas. 

Law of Aliens (July 23: Gaceta Oficial, August 
25). The territory of Venezuela is open to all aliens 
and they enjoy in general the same civil rights as Ven- 
ezuelans (Arts. 1, 2). An alien arriving in Venezuela 
is required to present himself before the authorities 
within 15 days, furnish proof of identity and state 
whether he intends to remain and his occupation (Art. 
5); special provision in regard to clergymen (Art. 6). 
Strict political neutrality is enjoined, under sanction 
of being considered pernicious and expelled (Arts. 
8,9). Copies of newspapers published by aliens must 
be sent to the authorities; publishers thereof must 
guarantee especially that they will not violate political 
neutrality (Art. 10). In addition to the grounds set 
forth in the Immigration Law, numerous other grounds 
for exclusion are provided by this law, inter alia 
aliens whose presence may disturb internal public order 
or compromise international relations, who have com- 
mitted a crime, who are without means of support, 
anarchists, those suffering from disease, and in gen- 
eral, any alien whom the President does not consider 
admissible (Art. 13). Procedure for expulsion and 
declaration of inadmissibility (Art. 16 seq.) is pro- 
vided for pernicious aliens; from the President’s de- 
cree there is no appeal (Art. 26), unless the person to 
be expelled claims Venezuelan citizenship (Art. 27). 
Foreign nations may not acquire real property, except 
for legations (Art. 35 Procedure is established for 
claims by foreigners against the nation, which must 
be followed, otherwise no claim lies (Art. 36). Aliens 
are debarred from diplomatic claims, except after ex- 
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hausting legal resources and denial of justice (Art 
37). The right to damages which the legitimately 
constituted authorities may cause in time of war, 
while operating in their public character, is expressly 
recognized (Art. 39), but no claim is allowed against 


the Government for damages by agents or armed 
bodies in the service of any revolution but only against 
the individual tortfeasors (Art. 40). Claim must be 


prosecuted in the Federal Court of Cassation, unless 
settled administratively (Art. 42). Violation of polit- 
ical neutrality is a defense against a claim (Art. 48). 
The statute of limitation is 10 years (Art. 50). The 
law of Aliens of July 10, 1923, is repealed 
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Mexico 
Since our review of a year ago there has been 
considerable legislative activity in Mexico, some by 
Laws of the National Congress, more through Presi 


dential Decree, under the “extraordinary powers in 
matters of finance” with which the Executive has been 
invested through “temporary” laws frequently renewed 
since 1916. An important part of this legislation has 
been in execution of the more advanced provisions of 
the Constitution of 1917, particularly of Article 27, in 
the highly important matters of mining laws and the 
much debated subsoil rights as relates to petroleum, 
matters of great international interest and 
In their chronological order the principal new laws 
coming more or less within the purview of compara 
tive legislation follow: 

Presidential Decree, March 31, 1925 (Diario Of 
cial, April 2, amended by Decree of August 29, 1925, 
D. O. Aug. 31), determining the persons who are sub- 
ject to the payment of income taxes, with provisions 
for its collection, provides with respect to the persons 
subject to the tax: 1. Mexicans domiciled within or 
without the Republic, upon their profits or receipts, 
whatever may be their source. 2. Foreigners domiciled 
within or without the Republic, upon their receipts or 
profits derived from sources of wealth situated or from 
business conducted within the national territory. 3. 
Civil or mercantile societies, associations, endowments, 
joint-estates or properties owned in common, inher- 
itances, and in general, corporations in the same cases 
as individuals in the preceding sections. Exemptions 
are from 2,000 to $2,500 (Pesos), and the rate of tax 
is from 1% to 4%, the latter on amounts of $45,000 
(Pesos) and greater. 

Law (by Executive Decree), March 31, 1925 
(D. O. April 6, amended by Decree of August 24, 1925, 
D. O. Aug. 31), follows the practice of all but four 
of the United States in imposing on the sale of gaso- 
line consumed within the country; but this tax is “paid 
at the source” by the producer or importer making 
sales at first hand. The tax is 3 cents per liter (about 
12 centavos or 6 cents a gallon) ; it is payable in cash, 
and the proceeds are to be devoted exclusively to the 
construction, upkeep and improvement of national 
highways or roads. 

Law (Executive Decree), March 21, 1925 (D. O. 
April 8), provides for the organization in the Re- 


significance. 





















} public, and r the operation there of national and 
foreign corporat s engaged in the making of surety 
bonds, and 7 es the for f local charters and 

| domesticat reigt ng companies, and 
the minimu r capi 

Decree larch 26, 192 DD. \pril 11), 
promulgate 1 hes the Conventions of the In- 
ternational for tl Protection of Industrial 
Propert ts and Trademarks), signed in Paris 

n March 2 1883, and re 1 in Brussels Decem- 
ber 14, 1900 n Washington June 2, 1911, together 
ith the Ma Convention for the international reg- 
ration of 1 ind commercial marks, signed April 
14, 1891, a1 sed as above indicated. 

Decree of June 10, 1925 (D. O. June 19) promul- 
cates and 1 the Treaty of Commerce and Nav- 
gation | Mex ind Japan, signed October 8, 
1924, Nat f each country are granted “complete 
liberty { r famnlies, to enter and to remain at 
an pla n the territories of the other party,” 

ith full right cquire and own and lease real and 
personal property, engage in any kinds of lawful busi- 
ness, and property by sale, marriage, testa- 
met I Ways 
e Decre August 28, 1925 (D. 
O. August reates tl Bank of Mexico” as a 
private « vith minimum capital of $100,000, 
000 go the Mexican Government shall own 
I] 51% the capital stock, with 
é r bills of voluntary 
lecre oust 14, 1925 my o£ Sept 2), pro- 
mulgates ish the Internationa! Pure Food 
Conventio1 ened in Pari n October 16, 1912. 

Law ( itive Decree f \ugust 17, 1925 (D. 
QO. Aug. 19 reates a liberal system of Civil Service 
Retire S 

Law (by Congress) of October 5, 1925 (D. O 
Oct. 14 es the late President Francisco I. 
Madero t enemérito de la Patria” ( Well-deserv- 
ig of the and decrees that his name in let- 
ters of g l be affixed in the Hall of Sessions of 
he ( g I 

lecre ember 7, 1925 (D. O.. Nov. 20); 
prescribes t egulations of the Law of July 31, 1925, 
creating t ‘ ( 11ms ‘ mmission 

Law, Na nal ( ngress, of December 26, 
1925 (D. ¢ 31), is the ng-ex] ected and much 
debated “] feglamentary of Article 27 of the Con- 
titution, 1 s to Petroleum,” of the new “Oil 
Law” of t ican Republic, and which confirms 
the national nership and dominion over certain sub- 

vil substat As this lav of great importance 
and becaus public interest in its bearing on what 
ire termed foreign “vested interests,’ some of its prin- 
cipal Articles 1 be exhibited in accurate translation 

‘Art he direct dominion (ownership) of 
every na mixture of carbonates of hydrogen 
carburos idroget vhich are found in their 
original b imiento) in whatever physical state 
t may be longs to the Nation The word “Petrol- 
eum” as n this law includes all natural mixtures 
of hydrocarbonates whicl mpose it, accompany it 

re { il 

“Art The direct dominion of the Nation to 
vhich tl ing Article refers, is inalienable and 

subject rescription, and only by the express 
suthorizat f the Federal Executive, granted in 





present law and its 
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Regulations, can the workings required by the pe 
troleum industry be undertaken and carried out. 

‘Art. III. The petroleum industry is of public 
utility ; therefore, it shall enjoy preference over every 
other use of the surface of the land, and the surface 
may be expropriated, taken and occupied, upon the 
proper legal indemnization, whenever required for the 
needs of this industry. The petroleum industry em 


braces: the discovery, the recovery, the transportation 
by pipe lines, and the refining of petroleum. 
“Art. IV. Mexicans, and civil and commercial 


companies organized according to Mexican laws, may 
obtain petroleum concessions, upon complying with 
the requirements of this law. Foreigners, in addition 
to the foregoing obligation, must first comply with the 
provisions of Article 27 of the Political Constitution 
now in effect. 

“Ast. ¥. Rights derived from concessions 
granted in accordance with this law, shall not be trans 
ferred in whole or in part to foreign governments or 
sovereigns, nor shall these be admitted as partners or 
associates, nor shall any right therein be constituted in 
their favor. 

“Art. VI. Everything relative to the petroleum 
industry is of exclusive Federal jurisdiction.” 

The remainder of the 22 Articles of the Law treat 
in much detail the mode and procedure for acquiring 
concessions, the conduct of the industry, the payment 
of the taxes, and the circumstances under which con 
cessions are forfeited and lost. 

Law of Congress, December 31, 1925 (D. O. Dec 
31, supp.), renews the “extraordinary powers of the 
Executive in matters of finance” until August 31, 
1926 

Law of Congress, of December 31, 1925 (D. O 
Dec. 31, supp.), is the Law of taxes and revenue of 
the Federal Treasury for the year 1926. 

Law of Congress, of December 30, 1925 (D. O 
Jan. 9, 1926), is the “Organic Law of Art. 4 of the 
Constitution, with respect to the Freedom of Labor.” 
\rt. 2 provides, “no person can be restrained from 
the profession, industry, commerce or labor which he 
sees fit, the same being lawful.” Art. 3, “By lawful 
labor is intended, for the purposes of this law, that 
which is performed without attacking the rights of 
third persons and without offending the rights of so- 
ciety.” Art. 4: “The rights of third persons are 
attacked, besides in the cases provided by other laws, 
in the following cases: 1. When a laborer has been 
displaced, it is attempted to put another in his place 
or without justification another has been put in his 
place, without the case having been decided by the 
Board of Conciliation and Arbitration; 2. When a la- 
berer has been displaced from his position on account 
of sickness, by reason of force majeur or by permis- 
sion, and the right is denied him of occupying the same 
position when he returns again for it.” All such 
cases must be submitted to and decided by the Boards 
of Conciliation and Arbitration, under Art. 5. 

“Art. 6. The rights of society are offended, be- 
sides in the cases provided by other laws, in the fol- 
lowing cases: 1. When a strike has been declared in 
accordance with the terms of Art. 123, section 18 of 
the Constitution, it is attempted to put others, or 
others are put, in the place of strikers without the 
conflict out of which the strike arose having been 
settled ; 2. When a strike has been declared in a like 
lawful manner by the majority of the workers in an 
establishment, the minority tries to return to work or 
to continue working.” “Art. 7. The administrative 
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authorities provided by the Constitution, shall imme- 
diately upon the petition of any interested party, pre- 
vent the rights of society from being offended in the 
manner described in Art. 6.” 

Law of Congress, of January 15, 1926 (D. O. 
Jan. 21), authorizes the Executive to issue a Law 
amendatory of the Immigration Law of Dec. 22, 1908. 

Law of Congress, of Jan. 15, 1926 (D. O. Jan 
21) is the “Organic Law of Sec. 1 of Art. 27 of the 
Constitution,” relating to Foreigners and their rights 
in Mexico. This is another very important piece of 
legislation of far-reaching effects; its chief provisions 
are textually as follows: 

“Art. 1. No foreigner shall acquire direct owner- 
ship (el dominio directo) of lands and waters within 
a strip of 100 kilometers (62 miles) wide along the 
frontiers, and of 50 along the seashore, nor be a mem- 
ber of Mexican Companies which acquire such owner- 
ship within the said strip. 

“Art. 2. In order that a foreigner may form part 
of a Mexican Company which has or may acquire the 
ownership of lands, waters and their accessions, or 
concessions for operating mines, waters or combustible 
minerals within the territory of the Republic, he must 
comply with the requirements of Sec. 1 of Art. 27 
of the Constitution, to wit: to enter into an agreement 
before the Department of Foreign Relations to be 
regarded as a national with respect to his share in the 
property of the Company, and therefore, not to invoke 
the protection of his Government with respect to it, 


under the penalty, if he defaults in his agreement, to 
forfeit to the Nation the property which he acquired 
or might acquire as a member of such Company.” 
Other Articles may be summarized 
sion cannot be granted in the case of C 
ing agricultural lands in cases where 50% or more of 
the total interest in the Company would be in the hands 
of foreigners. Foreigners holding such 50% or more 
of interest before this law takes effect, may retain 


Such permis- 
mpanies hold- 


them, if individuals, until death, or for ten years if a 
Company or moral person; this limitation not to apply 
to colonization contracts made previously to the law; 


and other rights acquired by foreigners before the 
law may be retained by the actual owners until death. 
In case of acquisition by inheritance, the foreigner may 
obtain permit from the Ministry of Foreign Relations 
for its sale and conveyance, within the period of five 
years. 

Law of Congress, of Jan. 16, 
30), authorizes the Executive to issue ar 
Civil, Commercial and Penal, and their respective Codes 
of Procedure, the same to be finished by November 30, 
1926, and reported to Congress. This is a very im- 
portant authorization, and may result in great changes 
in the present Codes, which have been in force since 
the ’80s of the last century. 

Law, by Executive Decree of 
(D. O. Feb. 18, 1926) enacts lengthy 
Regulations of the Mining Tax Law 


1926 (D. O. Jan. 
nended Codes, 
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Conflict of laws—Divorce—foreign law of alien 
dependant’s nationality inapplicable. A woman, French 
by birth, became an Italian citizen by marriage to an 
Italian citizen. Subsequently the woman was restored 
to French citizenship by appropriate proceedings in 
France, “reintegration dans la nationalité 
She thereupon brought an action for divorce against 
her Italian husband, who objected that as divorce was 
not permitted under Italian law the action would not 
be. Held for the plaintiff, who, restored to full rights 
as a French citizen, could claim all rights allowed by 


France 
Court Decisions, 1925 

Conflict of laws—application of the law of alien 
plaintiff's nationality to action in France to establish 
paternity.—Action was brought on behalf of a minor 
child of Italian nationality against a French subject to 
establish the alleged paternity of the child on the part 
of the defendant. The Italian law does not admit of 
such an action, subject to certain exceptions inap- 
plicable here. Held: The action cannot be maintained, 


Pre 


francaise.” 


pre ce rs: 


even under the French statute of 1912 permitting an French law; the defendant never acquired right of 

action to establish paternity, since the statute is not indissolubility of marriage (Cass., Feb. 13, 1925; 

“d’ordre public” (Cass., Jan. 20, 1925; Gaz. Pal., Gaz. Pal., June 15, 1925). 

March 6, 1925). Cf. Hague Convention of 1902, denounced by 
The decision is of interest, not only as applying France in 1913 (Cass., July 6, 1922; Gaz. Pal., 1922, 


the well-known rule that the law of the party’s na- 
tionality or domicile is determinative of questions of 
personal status, but as holding that a statute such as 
the one relied upon is not deemed declaratory of a 
sufficiently strong public policy to override the gen- 
eral rule of law. 





Conflict of laws—domicile of parties—(1) divorce 
—(2) transitory action between aliens. (1) The hus- 
band brought an action for divorce against his wife in 
the French courts, both parties being American citi- 


zens. It appeared that a separation action was then 
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the courts of New York wherein the wife 
was plaintiff. Held, that though the husband had a 
domicile (residence?) in France, since he could file 
a cross suit for divorce in the pending action in New 
York, the Fret court was therefore without juris- 
diction over tl e ac tion 

The de applies the rule that French courts 
cannot teke jurisdiction of suits between aliens touch- 


pending in 


] 


ing questions status, unless the defendant has a 
domicile in France, has abandoned his domicile in his 
own country, and no other court can take jurisdiction 
(Paris, Dec. 24, 1924; Gaz. Pal., Feb. 27, 1925). 
(2) A Russian subject drew two bills of ex- 
change in Russia payable to another Russian. The 
defendant, refugee, was found to have lost his 


Riu 


domicile in Russia existing at the time the obligations 


were created and to have acquired a domicile in France. 
Held, that the French court had jurisdiction of the 
action, since defendant had lost his domicile abroad 
and acquired one in France (Trib. Civ. de Pont- 
TEvéque, Dec. 17, 1924; Gaz. Pal., Feb. 27, 1925). 

The decision applies the same rule, set forth in 
the case supra (1), to a converse situation. 


Conflict of laws—Matrimonial régime applicable 
French t marrying in Germany and there 
domiciled. A French subject domiciled in Strasbourg 
married there in 1883 a German woman also domiciled 
] became a German 


husband later 
the spouse continued to reside 


city The 
and 


in that 
citizen himself 


there. In 1900 the German civil code was made ap- 
plicable to Alsace. This code permitted persons al- 
ready married to modify their existing marriage 


iching property. The French Civil Code 
such modification. In April, 1921, before 
the French Civil Code was made applicable to Alsace- 
Lorraine, the husband and wife, who had become 
French subjects under the Treaty of Versailles, modi- 
fied their original marriage contract. In July, 1921, 
a statute was passed in France permitting one domi- 
ciled in Alsace-Lorraine to any one of the 
several matrimonial régimes provided by French law. 
Thereafter, in 1924, the spouses made a third agree- 
ment again modifying their matrimonial régime by 


contracts tot 
does not permit 


che se 


adopting that of community of all property under 
French law. In January, 1925, the French Civil Code 
was made applicable to Alsace-Lorraine, thus im- 
pliedly repealing the statute of Aprile 1921. In an 


action between the son and widow of the husband, 
it was held: that the matrimonial régime of the 
spouses is to be determined by the law of their domi- 
cile, rather than by the law of the husband’s nation 
ality, consequently their régime was to be determined 
by German law under which it was open to the 
spouses to modify the marriage contract at any time 
ent when the German law applicable to 


up to the mon 
iced by the French Code. Trib. Civ. 


Alsace was repl 


de Strasbourg, March 27, 1925; (Gaz. Pal., June 8, 
1925). 

Contra ‘ovenant not to engage in similar oc- 
cupation—limitations. A covenant in an employe’s 
contract of hire forbade him to engage for a period 


of ten years in any similar business, under penalty of 
The employe left his employer and did en- 

peting business. Held, the former em- 
ployer could recover substantial damages from the 
former employe for breach of the covenant; and could 
enjoin him from so continuing, and his new employer, 
who had knowledge of the existing contract with cove- 
continuing the employment. The clause 
damages did not free the employe from 


damages 


gage in a 





nants, from 
providing for 
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the prohibition of the covenant by paying damages for 
a single violation of the covenant. Paris, April 23, 
1925 ; (Gaz. Pal., Sept. 4, 1925). 

Such a covenant is valid if limited as to time and 
place. Cf. Williston, Contracts; vol. 3, Sec. 1406, 
146, 1451. 

Contracts—foreign money—duty to repay equiv- 
alent. Defendants in London received a certain sum 
in dollars to pay over in France. Defendants made 
remittance several months later of a sum of French 
francs at the rate of exchange prevailing on the day 
the dollars were received. The franc had depreciated 
vis-a-vis the dollar in the meantime. Held, the party 
to whom the dollars were payable could claim the 
equivalent in francs at the rate of exchange prevailing 
on the day payment was tendered to him by the de- 
fendants. Cass., March 9, 1925; (Gaz. Pal., May 3, 
1925). 

Corporations—nationality of—alternative rule 
admimstrative courts. The M. Co., a mining corpora- 
tion, organized under the laws of France, had its 
“siége sociale’ in France. The directors were all 
French and the stock, all but a fraction of which was 
nominative, was owned in part by French citizens, but 
the majority by a Belgian corporation. The principal 
business of the company was done in France and Bel- 
gium. In 1914 German troops occupied its properties 
and during the war the company ceased to operate. In 
1917 German forces, by virtue of control in part, trans- 
formed the Belgian corporation, owner of the majority 
stock of the M. Company, into a German company, but 
without being able to cause a transfer to be made on 
the books of the M. Company of the stock theretofore 
owned by the Belgian company. After the war the 
stock which had thus passed into German hands was 
sequestered by the French government representative 
and sold. 

Then the M. company brought an action under 
the French statute of April 17, 1919, to determine and 
recover its war indemnity, for damages to its real and 
personal property. The question was then raised as 
to the nationality of the M. company. Held, (1) the 
nationality was French, not German nor German-con- 
trolled; (2) the courts of civil law were without juris- 
diction over the action. (Nancy, Nov. 29, 1924; Gaz 
Pal., Apr. 1, 1925). 

The decision is of interest as applying the double 
rule of nationality of a corporation. The opinion of 
the court observes that prior to the war nationality was 
determined by (a) law of incorporation, (b) location 
of “siége sociale” and (c) location of principal place 
of business performed; but that due to the exigencies 
of the war, an alternative rule was invoked, that of 
the nationality of majority stockholders or of those in 
fact controlling the corporation’s operations—“to look 
behind equivocal appearances into the origin of the 
majority of the capital and to refer to the nationality 
of the majority of the stockholders in order to deter- 
mine the nationality of the corporation itself.” There 
appears to be no necessary inconsistency between the 
two rules. The present tendency in the French courts 
is to revert to the first of the rules. Cf. Paris, Dec. 
17, 1919 (Gaz. Pal. 1920, 1.34) ; Douai, Dec. 24, 1923 
(Gaz. Pal. 1924, 1.413) ; Recueil Sirey, 1924, 2.25. 

Criminal law—Crime committed abroad by French 
citisen—lex delicti. Vigouroux was found guilty in the 
notorious affaire Demotte of fraud perpetrated in New 
York and declared a crime by the French code. On 
appeal, the conviction was set aside for failure of 
the trial court to find that the offense was punishable 
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committed. Cass 


under the law of the place where 
May 8, 1925; (Gaz. Pal., July 31, 1925). 

The French criminal law provides that a French 
citizen may be tried in France for any offense pun- 
ishable under French laws, if the act is also an offense 
under the law of the count where the act was 


committed. 
Immunity of Foreign Sta 
of sovereignty. The Department of 


it Representa tive lack 
a of the 


Republic of Colombia issued bonds payable in France 
The holder of certain of these bonds ioouaid suit 
against the chargé d’ affaires of the Republic in his 


agent of the Department 
bonds. The chargé 
as diplomatic represent- 
Held, that the claim of 


representative capacity as 
charged with the payr 
d’ affaires claimed immunity 
ative of a sovereign state 

immunity denied and that the action may be prose- 
cuted as the claim was not laid against him as chargé 
d’ affaires but as financial agent of a mere department 


nent of the 


of a foreign state; the department itself not being a 
political entity does not enjoy sovereign immunity 
Paris, July 11, 1924 (Gaz. Pal., Feb. 12, 1925). 
Insurance—insured held co-insurer to extent of 
value of property insured in excess of amount of in- 
surance written—proportional rule applied. The 


Ts three trunks 
10,000 francs, without speci- 
e contents of each trunk 
1 default of specif ic 


insured, going voyage, insured 
for a total gross 
fying the particular value of 1 


The ined prov idex 


upe nN a 


value of 


declaration, proportional to the beens of pieces of 
baggage insured. The contents of one trunk were 
ruined, the actual loss being 4,000 francs. The total 
value of the contents of the three trunks was found 





to be 44,375 francs ‘he insured claimed recovery to 
the amount of 4,000 francs, the actual loss to him 
The lower court awarded damages of 3,333.33 francs, 
as an arbitrary one-third of the total insurance written 
on the three trunks. On appeal, this judgment was set 
aside and the court held that the insurer was liable only 
for an amount equal to the proportion which the insur 
ance bore to the total value, or 10,000/44,375, and on 


f 


this loss only for this proportion of the actual loss « 


4,000 francs, or 901.50. Paris, Jan. 3, 1925, (Gaz. Pal., 
eb 5, 1925) 
The application of this rule seems to be novel in 
French law. 
Judgments—Enforcement of foreign judgments 
invalidation under foreign law for want of execution 
effect in France. A party obtained a judgment in 


Denmark, but failed to 


within the period prescribed, so 


l sed subject to 


attempt execution in Denmark 
that by Danish law 
the judgment lapsed, being restored by a 
special proceeding. The judgment plaintiff after the 
law and without hav 
judgment, 


period prescribed by the Danis! 


ing taken the steps require restore the 


sought an exequatu to enforce the judgment in 
France. Held, the exequatu uld be denied, as the 
judgment had lapsed by the law under which it had 
been obtained Paris, M h 20, 1925: (Gaz. Pal., 
May 9, 1925) 

Sale of goods ] ntract—passage of title 
—change of l as relieving buyer from obligation 
to accept the goods or pay the price. The seller con- 
tracted to ship 100 tons of rice to the buyer in France, 
payment to be made against shipping documents under 
c. 1. f. clause The seller notified the buyer of the 


marks identifying the goods a of 
tain vessel. | 
rice with documents 
had in 


shipment by a cer 
of seller’s draft for the 
it : peared that shipment 
different The 


pon presentation 
' , 
attached 


part been made by a vessel 
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buyer refused to accept delivery. Held, refusal 
justified. Appropriation of the gor xls to the buyer by 
the seller took place upon the latter’s notification of 
shipment on a certain vessel and thereafter no modifi 
cation “> be made in the terms without the buyer’s 


Was 


consent. Cass, Dec. 8, 1925; (Gaz. Pal., Jan 1925) 

Sale oj F f goods- passage of title seller dé P rived 
of possession before separation of ma lost profits 
as damages. A wine grower contracted to sell a speci 


fied quantity of wine from a vintage of grapes which 


had not yet been gathered. The seller obtained a 
lesser quantity of wine from the vintage than he had 
agreed to sell; a part he delivered to the buyer, a part 
he sold elsewhere and the remainder was requisitioned 


by the government. The buyer brought suit for dam- 


ages. Held, (1) the buyer may recover the difference 
in the contract price of that part of the wine disposed 
of by the seller to other parties and the sum this buyet 
would have received upon resale, i. e., the buyer’s lost 
profits; (2) as to that part of the wine requisitioned, 


sum re] resent 


the buyer may not recover as damages a 
that 


ing the different between the contract | 
part of the total quantity agreed to be sold and the 
ment for the 


amount received by the seller in pa 
portion requisitioned, since it did not aj pear from the 
findings of the trial court that at the requisi 
tion was made by the public authorities 
separated from the entire mass the quantity 

‘ +} 


yr had done any act to appropriate the 
and consequently title 1 not passed to 


time the 
tl e seller had 
greed 
to be sold mass 


to the buye r, 


the buyer Cass, June 30, 1925: (Gaz. Pal., Oct. 7, 
1925 ). 

Sale of goods—payment against documents 
buyer not refuse payment upon claim of breach 


may 
of warranty of quality. The 
for payment on presentation of sig 

Upon presentation 


sales contract provided 
t draft with ship- 


draft 


1 


ping documerits attached 


and documents the buyer retuss payment on the 
ground the goods were inferior t tipulated quality 
The selter thereupon re-possessed himself ot the goods 
and sued the buyer for damages ld, the seller may 
recover. Rennes, June 1925; (Gaz. Pal., Sept. 22, 
1925) 
Cf. Williston, Sales, 2d ed., S« 280 (« (h) 
Legislation 
“ Journal du Droit International, December, 
1925, page 1229-1240. 
Bibliography 
See Journal du droit International, December, 
1925, page 1246-1300. 
E. A 
Scandinavia 
Legislation 
Family names: It is well known fact that in the 
Scandinavian countries the family names of a great 
many people end in —sen; especially is this the case 
in Denmark (Jensen, Hansen, Petersen, etc.). In the 








years around 1900 about 60% of the popuiats yn of the 
cities of Denmark (outside of Copenhagen) had names 
ending in —sen. 

The other countries (Norway, Sweden, Finland, 
Iceland) have to some extent been worse off, because 
a great part of the ayer had no family 
names at all; of course, all « n, at le have 
been known by a surname, ar | were not real 
family names, but either names assumed by them- 


selves or such as their friends and neighbors bestowed 



































upon them, 
ac teristics, 


lived, _ 


€ 
their childre: 


or even all 
As lor 
oped, this ¢ 


great pract 





’ 
aqaerive 


+] 


1S 


their lives i1 
relationships 
wise, after 1 


had been 
from the 
tions 
often 
were the re 


were 


most 


This ct 


has undoubt 


Europe 

only when 
appear tl 
in certain 
century I 
Bierfreund 


appeared 


1 ] 
schenck an 


devel yp d 

Denmark 

family nan 
Bierfreund 
This sound 
dently was 
saloon busi 


very recent! 


Swedish tail 


the same Dat 


of Lundbor 


third pern 


realized 
Act of May 
baptism 
Christiar 


ever, was < 
people were 
priests wert 
appropriate 
simply thi 
the child’s 
Marie) ; in 
the parents 


[he only 
was, that 
Hans Pete 


1 


sometimes 
thereafter | 
not have | 
have killed 
indirect re 

Son W yuld 
Jens 
forth until 
when the s 
tised, they 

Jensen, Het 
ural and 


generations 
painstaking 
tionships ; 

relationship whatever and vice versa. 


As long 


here was no assurance whatever that 
ild be known by the same last name, 

the same surname 
ravel and migration was little devel- 
n of affairs did not lead to any very 
ifficulties, most people staying most of 
side the same parish or county where their 


could be easily accounted for; but other- 


ns of transportation and communication 

1, and men would settle down far 

uces and where their family rela- 

rely unknown Particularly, it was 

lesome to find out and prove who 
heit of a deceased person. 


giving children first names only 
been universal in all of Northern 
h we still refer to the first names 
names) and it would 
(at least 

latter part of the 18th 
tance, in settling the estate of a Miss 


mtirem 
a tl bhedl 


m still held in Germany 


died without near relatives, there 

ts by the names of Bierfreund, Wein- 
Kiimmel. In investigating their rights it 
bout the year 1800 there settled in 
German brothers who had no common 
that they assumed the names of 
Weinschenck and Kitimmel, respectively. 
rather “wet’’, and the explanation evi- 


it all three were in the restaurant and 
In Sweden, this custom existed until 
known three brothers, 
Petter, who settled in 
ish town, where one assumed the name 
that of Lindquist, while the 
adopted the name of Petterson 
Danish government 
custom, and by an 
hat thereafter at the 
be given, not only a 
family name. The result, how- 
confounded. Either the 
to this reform, or the 


| | ive personally 
ill the sons of 


he otner 


70 as 1828 the 
sadvantage ¢ f th 


30, 1828. ordaine 





Idren they should 


iisO a 


tusion worse 


ilently opposed 


very lacking in imagination in suggesting 


Peterse1 
he came to the end of his string. 


imily names, or both; the result was 
Heretofore, in one column of the register 
e had been entered (say Hans or 
ther column was entered the names of 
ry Peter Kusk and Kirsten, his wife). 
t change which this Act accomplished 
he first column would now be entered 
(Peter’s son), or Marie Petersen (or 
irie Petersdatter). Now, if Petersen had 
me the family’s family name, it would 
so bad, although it would eventually 
Imost all real family names; but the 
were much worse. Peter Kusk’s next 
baptised, say Jérgen Petersen, the next 
he fourth Hemming Petersen, and so 
But 
these four and later sons were bap- 

ld not be called Petersen, but Jérgensen, 
ningsen, etc., respectively, with the nat- 
able result that in the course of two 
would take the most elaborate and 


research and testimony to establish rela- 


Wen 


tity of last name was no indication of 
To get away 
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from their occupation, certain char- 
1e place whence they came or where they 
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from this an Act was passed in the latter sixties of the 

last century, by which it was made obligatory to give 
the children their father’s surname (illegitimate chil- 
dren excepted). This Act helped some, but at the 
same time it also helped to multiply the —sen names 
and to fix them forever, and it might be reasonably 
expected that within a generation ten to fifteen per 
cent of the population would bear the name Hansen, 
and that varying other percentages would bear the 
other more common —sen names, until probably three- 
fourths of the population would be with all the 
confusion resultant therefrom. 

While the —sen or —son names in the other coun- 
tries have not been nearly as numerous as in Denmark, 
still there have been too many of them, and then these 
countries often suffered from the lack of any family 
names at all. 

\ll of the countries have, therefore, since the be- 
ginning of the present century passed laws with two 
objects in view: First, to induce the —sens to adopt 
real family names, and second, to protect the bearers 
of old family names from the adoption of these by 
people not belonging to the family. Such Acts have 
been passed as follows Denmark, Act of April 22, 
1904; Iceland, Act of November 10, 1913; Sweden, 
Acts of December 1, 1901, and December 19, 1919; 
Finland, Act of December 23, 1920; Norway, Act of 
February 9, 1923. 

Eventually, the —sen names will be reduced to 
their proper proportion. In Denmark, at least, the 
Act appears to have caused a new trouble, namely 
hyphenated names. It seems that many people have a 
tendency to hold on to their old —sen names and then 
add thereto another name, most often derived from the 
names of places or of occupations. 


sens, 


Commercial Responsa 


Denmark. The Wholesalers’ Society of Copen- 
hagen was incorporated by Act of April 23, 1817, and 
has since acted as a Chamber of Commerce for the 
whole of Denmark. Its so-called “Committee” has 
from the very beginning undertaken to give “Re- 
sponsa” to inquiries about the customs of trade. It 
will give such responsa to individuals, corporations and 
public authorities, but it refuses to give them where 
questions of law are involved. 

As soon as a request for a responsum is received 
by the secretary, it is printed and sent to each mem- 
ber of the Committee (about forty, as far as | remem 
ber) and a day is fixed for a hearing thereon. Before 
this hearing is held, the question is considered by a 
standing Responsa-Committee of six members and its 
counsel. This committee takes all the preliminary 
steps in looking up precedents, obtaining the opinions 
of experts, etc., and then makes a report to the ful 
committee. After hearing, the full committee gives 
the responsum which is printed in “Bérsen” (the 
Bourse), a daily paper and the official organ of the 
Committee and Society. The committee has published 
two digests of its responsa, one covering the years 
1874-1884, and the other the years 1885-1909. A third 
volume covering 1910 to 1923 is about to be published, 
and this will not be a digest but will contain the re- 
sponsa, etc., in full, in the same manner in which 
Court decisions are reported. 

The standing and authority of the Committee’s 
responsa are considerable; they are often cited by the 
Courts and decisions founded thereon, and they have 
been of wide influence in the development of com- 
mercial law during the last one hundred years. During 











years the Committee has received a yearly average 
requests for responsa. 

Norway: The Christiania (now Oslo) Merchants’ 
Society was founded in 1841, and since 1878 it has 
undertaken to give responsa concerning the customs 
of trade. The work is performed through a so-called 
Committee of Fifty, although as a matter of fact the 
committee consists of 


eighty, namely fifty elected by 
and within the society, twenty-three representing the 
various subdivisions of the society and elected by 
them, and the seven Directors of the society. The 
procedure is as follows: All requests for responsa 
must be in writing and must be sent accompanied by 
the necessary exhibits to the Board of Directors. Upon 
receipt thereof it is submitted to counsel of the com- 
mittee for examination and report. If it is found that 
the question is legal in its nature, or it shows signs of 
chicanery or evasion, an answer is refused. But if the 
question is found to be proper, it is then sent to one 
or another of the standing subcommittees, each repre 
Here again the 


later 
of about 250 


senting a separate line of business. 
matter is presented by the committee’s counsel who, 
among other things, must call the attention of the 
committee to all former responsa bearing on the ques- 
tion. After hearing, the subcommittee prepares an 
answer which is printed and sent to all the members 
of the Committee of Fifty, at the same time fixing a 
date for hearing by it. The responsum adopted at such 
meeting is forwarded to the Board of Directors, by 
whom it is sent to the person having requested it 
The responsa have been published in three vol 
They are also published as 


umes (including 1914). 1 
bulletin of The Union of 


an appendix to the monthly 

the Merchants of Norway. 

The 

always had great authority, 
numerous. 

Finland: During the Russian time no such insti 

f Commerce existed, or would 


Committee of Fifty have 


responsa of the 
and they are now quite 


tutions as Chambers o 
have been tolerated 
An act of August 10, 
organization, and there are number of 
with a Central Chamber at Helsingfors. This Central 
Chamber has | authority to give responsa in 
regard to customs of trade, but its activity in this 
respect has been rather negligible so far. On the other 
hand, the Arbitration Board of this Central Chamber 
has been very active, and its awards may in many 
cases be taken as responsa concerning customs of trade. 
All requests for responsa are referred to the arbitration 
requested by both parties, the Board 
responsa for use in actions already 


1917, 


now a 


prepared for their 
f them 


een given 


board. Unless 
will refuse to give 
brought, or to be brought 

Sweden: Chambers of Commerce did not exist 
in Sweden until the beginning of the present century, 
but at the present time they may be found in all of 
the larger cities ‘he matter of giving responsa as 
to customs of trade was first ventilated in the Cham- 
ber of Commerce conventions of 1912 and 1913, but 
no organized activity resulted. Various Chambers of 
Commerce undertook from time to time to advise in- 
quirers as to existing customs, but the whole move- 
ment remained sporadic, and there existed no collection 
of the various responsa given. In the years 1921 and 
1922 new efforts were made to establish within the 
trade a central body with authority to give responsa, 
but this effort towards centralization defeated 
lfowever, there has been established a uniform method 
and procedure to be used by the various chambers of 


‘J 


was 


commerce in giving responsa (adopted by all of them 
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except that of Gothenburg). There has also been estab- 


lished a General Register for recording of all responsa 
yf all chambers, and a special “Responsa Board” has 


‘ 
been appointed with authority as to the form and 
keeping of the register, and from time to time to make 
desirable changes therein. 

There appear to be quite elaborate provisions 


made about the procedure to be followed in order to 
obtain responsa, and about the steps to be taken, etc., 
in reaching conclusions. 

For the sake of clearness, it may be well to state 
that in none of the countries do these responsa have 
any binding authority. They are opinions and not deci- 
sions. 

However, they have, especially those of the oldest 
Board, that is of the Committee of the Copenhagen 
Wholesalers Society, gained such a reputation that 
requests for opinions often have been received from 
all of the other countries bordering on the Baltic, and 
in this connection it also may be stated that until re- 
cent years, at least, it was not uncommon for merchants 


of numerous Baltic seaport cities to submit their dis- 


putes to the Arbitration Committee of the Copenhagen 
the Whole 








Bourse, which is owned and conducted by 
salers’ Society. 


Liquor Smuggling: In order to provide more 
revenue, and also for the purpose of reducing the 
liquor consumption, most countries during the war 
raised their liquor taxes very considerably. As a result 
an extensive smuggling of spirits has developed in the 
Baltic and along the coast of Norway 

A conference on the subject was held in Oslo in 
June, 1923, but the steps taken in consequence thereof 
do not appear to have influenced the illicit liquor traf- 
fic to any considerable extent. 

A new conference of from all of the 
countries bordering on the Baltic as well as from Nor- 
way was held at Helsingfors from 24 to 
December 4, 1924. This conference agreed to a con- 
vention concerning the liquor traffic intended to sup- 
press smuggling; the principal means proposed to reach 
this end are as follows: Each country not to 
allow export of spirits, except in cases where it is made 





delegates 


AT . } - 
VovembDer! 


agrees 


clear that it is not intended to be smuggled into an- 
other of the countries concerned. In addition the par- 


ties to the convention agree not to objection to 
search and seizure of spirits-smuggling ships found 
within twelve nautical miles from the shore, nor to 
the pursuit and subsequent search and seizure of ships 








beyond the twelve mile limit after they have been 
found smuggling within this limit. 
Before this convention can be ratified, the munic- 


ipal laws of several of the states concerned must be 
amended. 


The criminal codes of most of 
and almost all of 


Criminal Codes: 
the European states are rather old, 
them were adopted at a time when the so-called Clas- 
sical School was dominant in all countries. In other 
words, they build up the theory that the will of man is 
entirely free, that at all times he can act or not as he 
chooses, and that if he chooses to do something forbid- 
den by law he must be punished; retribution must be 
dealt out to him in order to satisfy the wounded moral 
feelings of society. Reduced to its last essence, this 
theory means that the object of punishment is revenge. 


Since these codes were adopted otner conceptions 
of crime, the criminal and of his punishment have 
arisen, and the revenge idea has given way to the 
















































thought minals are punished in order to protect 


society. This latter idea is now dominant among crim- 
inalists, both teachers, judges, prosecutors and officers 

penal institutions. But the revenge theory is still 
the popula nceptior [he man injured by a crime 
reacts to it, not a desire to protect society in gen 
eral, but | ; vn craving for satisfaction and 
revenge 

Since the beginning of the present century most 
of the European states have made efforts to reform 
their criminal codes so as to have them better conform 
to modern thought and ideas, but nothing but patching 
has been accomplished so far. Full codes have been 
prepared in great numbers, by Switzerland 1903, 1908 
and 1916, by Austria 1909 and 1912, by Serbia 1910 
and 1923, by Denmark 1912, 1917 and 1923, by Ger- 
many 1909, 1911, 1913 and 1919, by Italy 1921, by 
Finland 1921 and 1922 and by Sweden 1923. 

None of these proposals have been enacted into 


law, and there are still lively discussions going on 
; 


around and about them. 


Che reason for this inability to reach results seems 
to be, that either the proposed code is founded on the 
retribution theory and thereby arouses the opposition 
of all criminalists, or else it is built up around the 
protection of society theory and thereby raises the rep- 
resentatives of the “moral” forces and the public in 
general int pposition. 

The proposed Swedish code of 1923 is remarkable 


tries to build upon both ideas and the- 
so deliberately. 

It has been prepared by a commission, but the 
real author thereof and the leading spirit within the 
commission has been Dr. Johan C. W. Thyrén, and 


the commiss itself acknowledges this by stating in 
its preface that it has built its code upon the foundation 
of Thyrén’s book of 1916: Preliminary Proposal for a 
Criminal Cod 

For this reason it is of interest to look into 
Thyrén’s ideas about the object and purposes of crim- 
inal law punishment 

He states that both ideas are old, but within the 
preventive-protective school great battles raged as to 
how the prevention and protection should be obtained. 
The oldest idea was that punishment should be so 
adapted as to deter the criminal and others from ever 
doing such a thing again, the logical result of which 
were death sentences or incarceration for life. 

Then arose the idea of correction; the criminal 
was to be reformed which, when carried out to its 
logical conclusion, would lead to keeping the criminal 
forever in an atmosphere entirely superior to anything 
to which he had been brought up or had been used; 
othet would surely revert to type (vide, the 
enormous mber recidivists ) 

he recent idea is, so to treat the crime and 
criminal best to protect society. All of these the- 
ories, fighting each other, were, however, unanimous 
that the i »f retribution, of revenge must be entirely 


eliminate 

The revenge theory, on the other hand, maintained 
that the first and main reaction to a crime was a feel- 
ing that tl ral sense of society had been wounded. 


For the sake of society itself it was necessary that this 
wound should be healed, and the punishment ought 
therefore to be so devised as to satisfy society’s feeling 
of indignation Carried to its logical conclusion this 
means a reversion to the old idea of an eye for an 
eye and a tooth for a tooth 


Thvyrén calls attention to the truth that law, and 
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criminal law especially, is not an exact science. In 
mathematics where the elements are exact, a theory is 
either right or wrong. But law deals with a state of 
facts which are not logical conclusions, it deals with 
things that happen. It is true, they all have a cause, 
but it is impossible to predict that they will happen at 
all, or what it will be which caused them to happen. 

There is a real antinomy between the two princi- 
ples of protection and of retribution, founded upon 
the antinomy between the idea that the acts of man 
are the expressions of a free will and the contention 
that all such acts are the necessary results of ante- 
cedent causes. 

Under primitive conditions the conflict between 
the two theories is not apparent; at this stage nobody 
thinks or bothers about the psychological problems 
involved. The revenge is inflicted without considering 
the subjective aspects, it makes it impossible for the 
individual to do the same thing again, and this very 
fact in itself is a deterrent for other evilminded per- 
sons. 

But as civilization and culture advance this stand- 
point cannot be maintained. Inevitably, the cause of 
the crime is sought after, and then the antinomy 
appears. 

The retribution theory must found itself upon 
moral responsibility, on the free will of man. 

The protection theory must depend upon the pos- 
sibility of influencing by suggestion, upon education. 

Many well meant attempts have been made to har- 
monize these two theories, but it is impossible. The 
free will of man (at all times and under all circum- 
stances) and his ability to act under the compulsion of 
suggestions are contradictions in adjecto. They can- 
not be made to blend any more than fire and water. 
Nevertheless, criminal law must build on both. 

Most men of education know and realize that the 
will of man is not free, that all of his acts are deter- 
mined by antecedent causes. The same knowledge lies 
slumbering in all the rest of mankind; they all make 
excuses for their wrongful acts and mistakes. 

But notwithstanding, all men feel that they are 
free and the great majority of them believe that their 
acts are the results of their free will. All men react 
to the deeds of themselves and others by feelings of 
pride, love, revenge, remorse, shame, etc. These re- 
actions are facts which cannot be eliminated. 

This being the situation, the enactment of a crim- 
inal code built entirely on the protection of society 
theory would be as much of a legislative mistake and 
crime as the enactment of the prohibition laws of this 
and other countries. The psychology of man cannot 
be changed in a flash by a law arbitrarily enacted by 
men. 

The theory of protection for society must there- 
fore be the foundation stone of all criminal law, but 
the existing illusion about man’s free will must con- 
stantly be taken into consideration, and in framing its 
provisions use must be made of the existing illusion. 
lo the protection theory punishment would be mean- 
ingless as a means of deterring or reforming a crim- 
inal, if his will was not bound by antecedent causes, 
that is, open to suggestions and education. But on the 
other hand punishment would be a hopeless way by 
which to obtain such determent and reform, if the 
criminal did not believe and feel himself free, and 
was unable for instance to feel remorse. If he was a 
consistent fatalist he would look upon his acts as the 
necessary results of antecedent causes, would feel no 











remorse and would be unable to react to suggestions 


impelling him to act otherwise the next time 
It would take altogether too mucl 


to point out in detail the respective influences of the 


time and space 


two theories in the proposed cod [The influence of 
the protection theory shows itself most clearly in it 
provisions stating wl ren bject to punishment 
The biologic criterion is adopted, as the same is most 
clearly stated and defined by Carl Stoos in his Sugges 


a criminal code for Switzerland of 1893: 


Zeit der that geisteskrank oder blédsinnig 


tions to 


“Wer zu 


oder bewustlos war, is nicht strafbar And this is <¢ 
command to the prosecuting officer and to the judge 
They must find out whether the used comes under 
this provision and are not to prosecute or sentence an) 


person who was either insane, of unsound mind ot 
unconscious of what he was doing, and who is insane, 
feeble minded or unconscious is not to be determined 
by twelve or any laymen guided or 
confused by partisan experts, but by a competent con 
tinuous board of physicians, appointed for the purpose 
and officiating under proper regulations and control 


te 


other number 


Literature 


In Tidsskrift for Retsvidenskab, 1925, p. 130, is 
found a review by the Norweg Romanist, Edward 
Hambro, of two books on civil law, namely: Text 


Book on Roman law from Augustus to Justinian, by 
W. W. Buckland, civil law at 
Cambridge, 1921, and Sohm: Institutionen, Geschichte 
und System des Rémischen Rec! 17th edition, re- 
vised by Ludwig Mitteis, edited (after Mitteis’s death) 
by Leopold Wagner, Leipzig, 1923 

It may be of interest to print a translation of a 
single paragraph of this review referring to professor 
Buckland’s book: 

“However, for a 


Regius Pro or of 


non-English jurists, even those 
not particularly interested in Roman law, professor 
Buckland’s exposition has a very special interest in 
this that it is written by an English jurist and ad 
dresses itself to English jurists and students. We 
have here, as probably nowhere else in English litera- 
ture, a complete system of private law, in itself entirely 


11 
il 


free from the much dreaded technicalities of English 
law, namely the Roman system private law accord 
ing to the Institutions, fixed, clear and well known 
to continental jurists, but in this work set forth and 


n relation to their spe 


their national law 
We non-English lawyers do thereby gain a first hand 
view and understanding of the English lines of thought 
and how, according to this I sh jurist, the Roman 
legal doctrines and the legal institutions derived there 
from partly differ from and partly agree with the law 
of England. And in addition, we learn the meaning 
of a number of English termini technici which appear 
in the book as translation planations of 
sponding Roman terms.” 


explained for English lawyers 
cial idiosyncrasies derived from 
] 





corre 


In Memoriam: Julius Lassen 


Julius | 1847 and died at the 
end of 1923. He was the last of a circle of jurists 
(Aagesen, Goos, who laid a new 
foundation for the Danish (and to some extent for the 
Scandinavian) science of jurisprudence. He may be 
called a man of one book, in so far as for thirty years 
he wrote and rewrote Den Damske Obligationsret 
(the Danish Law of Obli ex contractu and ex 
delicto, Contracts and Not that his 


assen was ( 


l iSSel 


wa} ns 


Torts other 
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writings are of no consequence, but his n t Ww 
be and remain the above mentioned wor! 1 throug! 
that will his ideas and views come down t nd influ 
ence those who come after him. 

In many ways Lassen was one t 
characteristic, exponent of Scandinavia risprudence 
which, like English and American | uild on the 
decisions of the courts as the law « land, but 
unlike the Anglo-Saxons are not satished by a met 
casuistry of decisions, but analyze tl thoroughly 
and reduce them to a system. In tl ey are like 
the Germans, but from these they diffe ticking to 
the law that is and showing what it is through rete 
ence to the reports, and do not, as did \\ iscl la 
others, write volumes on the law of 1 I vn day 
without referring to a single decision their court 
satisfying themselves if they could io! 
in the Pandects 

While Scandinavians build their law 1 the deci 
sions by the Courts, they do not, as w build them 
on the opinions of the courts; and the ild not very 
well do so, even if they wished to, as their courts do 
not write opinions in the sense our courts d hey 
state the facts very fully and carefully, and then “re 
bus sic stantibus” give their decision This may be 
inconvenient at times, as it may take some study and 
effort to find what principle the court ed each 
ing its decisions, but on the other | es one 
from reading a great number of longwinded opinions 


and then often realizing that the opimior es not jus- 


tify the decision and in addition frot ta and 
obiter dicta Lassen had a great aut t in all of 
Scandinavia and a unique ability to get others to pull 
together and to pull with him. He s the prime 
mover in all efforts looking towards obtaining uniform 
Scandinavian laws, and the main force in obtaining 


agreement about and passage of a great many of such 
within the last twenty years 


laws, particularly 
Scandi1 in literature 


Some thirty ago, Scandinavia 
discovered by the rest of mankind 
the earth and translat 
languages. Some Scandinavian juri 
been translated into both French 

quite a number of Continental lawyer 
trouble to learn Danish or Swedish, o1 
to be better able to follow what the 
contribute. Some day, an interest 1 


in England and America in getting acquainted 


years 


was 
read over all 








system of jurisprudence, continuous for a thousand 
years and more, free from Romani simple and 
modern. If such a thing should happen, Julius Lassen 
is the man to go t 
Italy 
Legislation of 1924 

Che Italian legislation for the ir 1924 continued 
its breach with the accumulated systems 
inherited from the past centuries at ended 


by succeeding generations to meet 


cies until these systems now consist more of patches 
than any original substance. The Fascist regime con 
tinued its policy of discarding old social and govern- 
mental systems which have proved inadequate and 
substituting therefor something mo! idapted to the 
need of the day. 

A large proportion of the 944 different acts of 


Parliament passed during the year has to with the 























various departments and cover 


reorganiZat I the 
1 retirement of their personnel with 


the annointme? 
Cie ap} I 


pension 


The jud system in Somalia was modified 
Farming a ( vere ( uraged in Tripolitania 
The Inherita x W lished in Luibia \ new 
Province of | iro was established and Fiume made 
it dm ce e! Speci legislation was 
passed to he the divorce confusion of Fiume 
Numerous other provisions were made for the Colonies 
and the ne neces and these districts was ex 
tended th 1 age and health insurance 

Prize raveling si s were provided to 
further « e Agriculture More experimental 
station é hed at in certain instances, farm 
loans wert litated. The laws covering drainage of 
swam} t i their co tion were reformed 
and re I vas ea with those covering 
the for vooded districts. Mountain pasture 
land w ial nsiderat 

O} ce t involuntary unem 
plovme t old age and sickness, were again 
consid the udded the insurance against 

ju 

Phe ng | rities was entirely 
reformed and Consum ers’ Leagues were encouraged as 
wert perati ovisions for rail 

id ¢ - rt were passed coV 
ering the } health and provisions made for future 
eartl ¢ S Wwe g he relief of the 

tT} S t 1i te 

Me e take revision of the New 
Civil Code a1 for the publication of the New Civil 
Procedure | e and the Commercial Code and the 
Mercantile and Marine Cod he reformation of the 
political unit f Provinces and Communes was con- 
tinued with 1 nsolidation of various units 

\ t of Assiz established in Spezia 
Provisiot made to facilitate execution in Italy 

of judgme ed in | r Consideration was 
given the 1dministration what was formerly 
\ustriar tory 

lhe ( ™ ice was r¢ ganized The laws 
ontrolling t ind importation and their em- 
argo t modification Among the treaties 
ind inte igreements approved were the Debt 
Settleme e Serb-( its, the Citizenship Treaty 
wit! e | States, the Extradition Treaty with 
Austria ry. et the Commercial Treaty with 
\ustria at th Switzerland, and the Losanna Treaty 
vith Turl 

The 1 nal defense received its customary atten- 
tion the Supreme Defense Com 
mission was eftected The marriage of army officers 
was di [The Military Police (Carabinieri) 
were to 65,000. S facilities for all mili- 
tarv office e increase \eronautics attracted 
ome | Phe ylunt Militia was made 
part of tl ed forces of the State, and placed di 
cities ‘sal e Prime Minister. It consists of on 
rene elve Zones ( nanders and ninety-five 
egions egion comprises three to five cohorts, 
each cohort | three companies (centurie) and each 
compat ee platoons (manipoli \dmissions 
ire made pplication to the legion commanders 

The police was established 30th October, 
1924, as a sort of voluntary militia and charged with 
the maintenance of order on the railroads and the pro- 


’s interest therein. It 
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also was made part of the armed force of the State 
It consists of fourteen legions distributed according 
to the railroad districts obtaining. Their pay is fixed 
from three and a half lire a day for the 
seventeen lire a day for the legion commanders 

All taxation showed the restless changes peculiat 
to the After-War period. They are undergoing con 
stant the administrative 
charged with their enforcement. Custom duties 
lifted from certain commodities, especially agricultural 


pl ivate t 


reclassification are units 


as 


were 


implements Industrial taxes covering coffee, sugar, 
gas and electricity, beer and glucose, explosives, soap, 


etc., were modified and reformed Agricultural in 


comes were given favorable exemptions 
Commercial, nautical, industrial, artistic and agri 
cultural and general education received extensive con 


} 


sideration. New Lyceums (academies) were estab 


lished. Farm schools were given generous considera 
tion and special courses in telephony and telegraph) 
were established in Rome \ new university was 


established in Trieste 

Railroad and railway tariffs underwent extensiv« 
changes and every facility was given their military 
use. The postal regulations were modified in many 
instances and new postal services were provided be 
the and the mainland. Special provi 
were made for the Holy Year and 
souvenir postals were made to carry heavier postage 

The election laws, having to do with the election 
of National Deputies, were again reformed and re 
compiled by the Act of 13th December, 1923 (Gazz 
Uff. 7 Jan., 1925). These election reforms replaced 
the law of September 2, 1919. The new law qualifies 
as all Italians of twenty-one 
Those under arms are temporarily disfranchised 

The Voting Lists are made permanent with annual 
revisions, and are prepared by the Communal Commis 
(selected by the Consiglio Communale) under 
supervision of the Provincial Electoral Commission, 
which in turn reports to the “Collegio Nazionale.” The 
lists have five separate subdivisions comprising those 
qualified, those disqualifed, applicants rejected, em! 
grated electors, and those in military service. These 
lists are publicly exposed on the “albo pretorio” and 
appeal again lies to the Provincial Electoral Commis 
sion, from which appeal again lies to the local Court 
of Appeal. The permanent lists are open to public 
inspection and preserved in the communal and pro- 
vincial archives respectively. Each elector receives a 
Certificate of Qualification from the Collegio Nazion 
ale. Only those so registered can vote and only upon 
presentation of this certificate 
[he entire nation constitutes a single National 
Collegio, subdivided according to an approved table 
affixed to the law and showing the number of Deputies 
ascribed to each “Circoscrizione” (Congressional Dis- 


tween islands 


tourists 


sions 


electors years of age 


sion 


the 


lhe paraphernalia, including the prescribed seal 
and ballot box, is distributed the Saturday before the 
election to each local election division (Sezione). Be- 
tween the Sunday and the Wednesday preceding the 
election, the divisional board (ufficio elettorale) is 
organized. The service of election officers is compul- 
sory with compensation. 

The party nomination petitions must not contain 
more than two-thirds of the number of deputies to be 
elected from the particular congressional district (Cir 
coscrizione) and must have at least three hundred sul 












scribers. Candidates cannot under different 


party names, but may appear in two different “circo- 


appear 


scrizioni.”’ 

These nomination petitions are filed with the 
Court of Appeal which corrects and verifies the same 
and transmits them to the Court of Appeal at Rome 
as the National Election (Ufficio Centrale Na 
zionale ) 

The ballots are prepared by the Minister of In 


Board 


terior. Each party list carries a distinguishing mark 
or sign and each candidate therein a consecutive num 
ber 


The ballots are 
before the election and given into the custody of the 
; the following morning 
The polls open at 
The Election Clerk 
The police cannot 


numbered consecutively the day 
‘Carabinieri’ till seven a. m 
The elections are held on Sunday 
seven a. m. and close at nine p. m 
(or Secretary ) keeps the minutes 
Presi 


enter the polling place unless requested by “1l 


dente” (the Election Judge), except in case of disturb 
ance, in which case the Sheriff (gli ufficiali di polizia 
giudiziaria) may enter without permission 

The vote is cast by affixing a cross over the party 
in a place provided on the ball 


allot, 
name of 


mark selected and, 
the voter is permitted to write the one, tw 
may be 


le ywed 


or three preferred candidates (as the case 


or their identification numbet Assistance is al 
in case of disability 


The 
] 


close of the polls and a record is 


Election Count follows immediately at the 


made of the party 


vote and the preferred votes cast for the individual 
candidates If the unt is not concluded by seve1 
a. m. the following morning, the ballots, etc., are care 


fully guarded and taken to the 


the Court of 
The concluded 


Office of the Clerk o 


\ppeals ot the local “Cuircoscrizione 


oO! Precinct returns are [ot 


ore’ il | there 


Divisi nal 
warded to the Pret verified, whence 
sent to the Office of the Clerk of the 
Court of Appeals the local officia 
for the respective Congressional District. Thes« 
led to the Court of Appeal 
itself a National Electior 
certifies the suc 
this is forwarded to the 
Depu 


they are local 


which compiles 


count 


= 


returns are in tur 
at Rome, which, con 


Board. compiles ficial count anc 


cessful candidate Ac py f 


Secretary (or ( hief ¢ lerk) ¢ f the ( hambe r of 


ties. to which is reserved the official certificate of eles 
tion 

: ’ ’ 

In selecting the succes indidates, to the part 
having a pluralit f the cast (and polling a 


two-thirds of the entir 
And 


“wae | 
aeciaread 


of the entire vote 

number of Deputies to be elected (to wit, 356 
in each candidates are 
elected and selected according to their vote of prefet 
the Minority Parties are all totalled 
ing number of Deputies to 


circoscrizione these 


ence Che votes 


remain 


and divided by the 


be elected and this quotient divided into the vote « 
each party will give tl number of deputies to be 
assigned it The number of deputies to be elected 
throughout the Kingdom xed at 535 

The qualifications of the Deputies are fixed [n 
compatibility of office is defined Che election offenses 
are defined and _ penalized the procedure pre 
scribed 

J. P.B 

Th tribution Comparat r 
Rourcanu cel j is seane te 
‘ ( ( Va umber 
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Provision in Will Forfeiting Share of 
Contesting Beneficiary 
(Continued from Page 239) 


lic policy, and is valid, remembering, of course, 
what a great Frenchman has said: “All generaliza 
tions are false, including this one 

Some courts make the following exceptions to 
the general rule: First, where the clause is annexed 
to a legacy without an express gift over; second, 
where there exists a probable cause of contest; 
third, where contestant is an infant; fourth, where 
the forfeiture extends to parties other than the con- 
testant. And, some courts excuse themselves from 
enforcing the forfeiture by a very strict interpreta 
tion of what constitutes a contest 

Bearing in mind that Edwar 
rhirty” says that wisdom never mes until ’ 
if then, and it would seem wisdom should come 
to the editor of a woman’s magazine than 
to a lawyer, nevertheless, we venture that a rule 
upholding the forfeiture clause, except where prob- 
able cause to dispute the will exists and also in case 
contestant is an infant, or where the forfeiture ex 


+ 


tends to parties other than contestant, is the pr ype! 





Bok, in “Twice 


SIXTy 


sooner 


rule 

To the 
comes y approximating 
cases, both from the standpoint of 1 
from the probable intention of the 


probable cause exception 
justice in all 


recognize 
most nearly 
ublic policy and 


testato1 It 


would still discourage the bringing of vexatious 
suits, which, after all, is ordinarily the real purpose 





where there is no actual undue influ 


someone 


of the testator 


ence and w het 


e the will is not dictate 


else. This seems far the better rule, for, after all 
society is more interested in practical equitable re 
sults in the maximum number of es than it is in 
the abstract academic attempt f some of the 
courts and law school profess rs educing the 
law to a perfect formal rationalist theory. While 


such attempts should not be ov ticized, it was 
just such technical legal arguments that caused our 
late Ambassador Walter H. Pag ifter reading 
Secretary Lansing’s briefs on England’s blockade, 





to write | el House in 1915 etimes wish 
there was t lawver in the ld.” He assures 
Colonel House that lawyers “w t and rebutt 
is long as a goat of them is left alive either side.” 
He expla that afte reading the 1e nd law 
oks: “It took me some time t é ¢ T m the 
yrrd-drunk debauch a to f ! natural 
itelligence again, the comr b 
vith.’ 
Can Anyone Supply These? 
Philadelphia, M 
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MEMBERSHIP IN AMERICAN BAR ASSOCIATION 





Qualifications 
HE constitution declares membership in good 
standing at the bar of any state during the last 
part of which may have been spent 
part in another) a prerequisite to 


three years 


in one state and 
election 
Dues 

dues are $6.00 per year. There is no 

Member receive, as perquisites of 
the monthly “American Bar Associa- 
| the printed annual reports of the 
e Association, constituting a 
ok of the profession in this country, 
as members, both 


The 
initiation 
membership, 
tion Journal” ar 
proceedings 
valuable year b 


fee 


+h 


are listed 


in which their names 
in the alphabetical list and in the list of members 
arranged by es and towns in states 


Life Membership 

An at the option of any member, may 
be commuted by the payment of $200.00 at one 
time; and thereafter no further dues shall be pay- 


al member. 


Annual 


le by 


Application Blanks 


Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to ar f the following 

Membership Committee 

Frederick Wadhams, Chairman; 78 Chapel street, 
Albany, N. Y 

Simeon | saldwin, 11 Center street, New Haven, Conn 

Moorfield rey, 735 Exchange Bldg., Boston, Mass. 

Francis Rawle, Packard Bldg., Philadelphia, Pa 

Henry St. George Tucker, Lexington, Va. 

Alton B. P 61 Broadway, New York City 

Jacob M. Dickinson, 231 So. La Salle St., Chicago, II. 

Frederick W. Lehmann, 600 Merchants Laclede Bldg., 
St. Louis, Mo 

Frank Kellogg, 1512 Me National Bank Bldg.. 
St. Paul, Minr 

Peter W. Me 7 Na al Bank Bldg., Savannah, 
Ga. 

lihu R N St.. New York City 

reorge r Federal Bldg., Chicago, Ill. 

lampt 11 Weightn Bldg., Philadelphia, 
Pa 

Jo W 15 Broad street, New York City 

R. E. L. Saner, 1412 Magnolia Bldg., Dallas, Texas 

Ct i ghes, 100 Broadway, New York City. 

District and State Directors 
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Nichols’ ANNOTATED Forms— 1925 
By CLARK NICHOLS 


luthor of Cooley Taxation (4th Ed.), Fletcher Cyclopedia Corporation 
(1921 Supplement) 


A COMPLETE Book of Forms of Every Description 


Annotations to Various Forms 





leading you directly to judicial constructions of various clauses and to standa 
erence 
Adjudicated Forms 
that is, forms passed upon by the courts. When you prepare a form with the us« 
you are using a rm that has actually been construed by the courts. You are 1 
as to the eftect 
More Forms and Varied Forms 
than any other form book and prepared by some of the ablest lawyers in the | ~. 
Suggestions 
as to the preparation of forms and an invaluable assistant to the busy lawyer 
Warnings 
as to pitfalls and dangers, with cautions as to the effect of particular clauses. 
guarded by commentaries on all important topics. 


1 Volume, 2,350 Large Pages 
$20.00 


CALLAGHAN & COMPANY 


Established 1864 


401-409 East Ohio Street CHICAGO, ILL. 














Idaho ...... ,.....Karl Paine, 411-414 Idaho Bldg., Boise, 5. Never accept an office is it j 1siel 
Idaho et pe otat 
, Gane. : criticise than to do things 
Montana .... E. C. Day, Union Bank Bldg., Helena, é Naweetivain iat ; 
Mont. _ 0 INECVErTNEIess, BCt Sor )) 
Nevada .Frank H. Norcross, Reno National Bank pointed on a committee, but 1f you are at 
Bidg., Reno, Nev. tend committee meetings 
> - _ 46 , > » 5 — ~ . . ° 
Oregon . aed > Dey, 815 Yeon Bldg.,- Portland, 7. If asked by the chairman to give pin 
re. " v. be 
r . > “ne R c 1 O reg: g i ‘tant matte! t nin 4 
CO ee : ( \. Badger, 608 Boston Bidg., Salt Lake ion “S irding an impo! " unt al . ‘ you 
City, Utah. have nothing to say. After the meeting t ery 
Washington Marion Edwards, 1460 Dexter Horton me how things ought to be done 
Bldg., Seattle, Wash 8 Don : aces oo 
i : ‘ ag. ttle, Wash, é o nothing more than is absolutel eces 
Wyoming .... Wm. C. Kinkead, 414-421 Hynds Bldg.. ry: but wl th r membe 1] - 
"| r Si Dut nen o *r members ro up their sieeves 
Cheyenne, Wyo. PP ree oes . yer .» eve 
ind willingly, unselfishly use their abilit help 
Eighth District ) at oY Sey + "ke 
‘ matters along, howl that the association is by 
Director . ..»Herbert L. Faulkner, Goldstein Bldg., ; clique 
Juneau, Alaska alae eo ; ; 
ae 9. Hold back your dues as long sible 
Ninth District or don’t pay at all. 
Director . ...Robbins B. Anderson, Stangenwald Bldg 10 Don’t bother about gett ne ers 
1] Sacfes EF : . 
Honolulu, H. T. let the secretary do it. 
Tenth District 1] When a banquet is given tell ody 
Director . ...George A. Malcolm, Supreme Court, money is being wasted on blowouts whi ke a 
Manila, P. I. big noise and accomplish nothing 


12. When no banquets are given sa 


Eleventh District : “eae 
sociation is dead and needs a can ti 


Director Henry G. Molina, San Juan, P. R ‘ - 
; 13. Don’t ask for a banquet ticket 
are sold. 
How to Kill an Association 14. Then swear you've been chi 
yours. 
(From the New York Telegram) 15. If you do get a ticket, don’t pay 
1. Don’t come to the meetings. 16. If asked to sit at the speaker’s tabl 
2. But if you do come, come late. estly refuse. 
3. If the weather doesn’t suit you, don’t come ‘17. If you are not asked, resigt 
at all. sociation 
4. If you do attend a meeting, find fault with 18. If you don’t receive 


the officers and other members. don’t pay. 
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Alabama 








State Bar Elects Officers 
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Florida 


Florida Bar Holds Annual Meeting 
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T DeLand Bar 


resided at the annual banquet held at 
he College Arms Hotel. 

Hon. W. I. Evans, formerly Presi- 
lent of the Miami Bar Association and 
ne of the ablest younger lawyers in 
he state, was elected President in a 


D. Landis 


contest with Hon. Cary 


se 

the DeLand Bar. Mr. Evans has 
made a remarkable record in the up- 
yuilding of his local bar association at 
Miami, and the State Bar Association 


expects great things during his admin- 
stration, 

The writer was re-elected Secretary 
and Mr. John B. L’Engle of the Jack- 
scnville Bar, was elected Treasurer. 
Messrs. Scott M. Loftin of Jacksonville, 
W. W. Hampton of Gainesville, Frank 
D. Upchurch of St. Augustine and 
Clarke of Monticello, compose the 
ew Executive Council. 

An unusually large number new 

mbers were added to the roll during 
onvention, which was made very 
njoyable by the splendid entertain 

by the local bar of 


S. D. 
ot 
e 4 
nt furnished 


le Land 


Gov. Hutcnuinson, Secretary 





State 


Idaho 





Bar Commission Holds Confer- 
ence 

State re- 

conference 

of the 


jar Commission 
with the fac- 
University of 
School at Moscow, Idaho 
of co-operating in an 
coordinate more effectively the 
lards of legal education and the 
rements for admission to the bar. 
their two days’ visit at the Law 
ool the Commission attended vari- 
1 asses and discussed phases of the 
rk with law instructors. Mr. 
bert D. Leeper, of Lewiston, chair- 
ian of the Bar Commission and presi- 
nt of the State Bar Association, was 
strumental in bringing about the con- 


a 
and students 
sa W 
purpos¢ s 
rt t 


re 





IS Cle 


the 


rence Other members of the com- 
ssion attending were Frank Martin 
Boise, A. L. Merrill of Pocatello and 
S. Griffin of Boise. The law faculty 


embers who met with the Commission 
vere Dean Robert M. Davis, Prof. J. J. 








Gill, Prof. S. A. Harris and Prof. M. 
H. Merrill. Dean Davis stated that the 

nference had been quite a success and 

vould probably become an annual 
vent. 

Minnesota 
Bar Activities in Minnesota 
[he Faribault, Minnesota, lawyers 


re 





rganized a one hundred per cent mem- 
ship local association at a meeting 
February 18. A constitution and 
y-laws were adopted and the following 
Eugene H. Gip- 


fficers were elected: 
yn, president; Charles S. Batchelder, 
e-president: James P. McMahon, 


~~ 
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secretary-treasurer; Judge A. B. Chil- 
dress, trustee; John W. LeCrone, 
trustee 


Che twelfth district bar association of 
Minnesota was formed at a meeting at 
Granite Falls on March 3. The meet- 
ing was called at the instance of A. W. 
Ewing of Madison,- who was elected 
president. C. A. Fosnes, of Monte 
video was chosen vice-president; Olaf 
Nordbye of Granite Falls, secretary; 
C. A. Oberg of Willmar, treasurer. The 
executive committee consists of Richard 
F. Daly of Renville, J. N. Johnson 
Canby, and Alva R. Hunt of Litchfield. 


The Seventeenth Judicial Bar Asso- 
ciation of Minnesota held a meeting at 
Fairmont on Wednesday, February 10, 
on call of President E. H. Nicholas. 
Che purpose of the meeting was to con- 


oT 


sider proposed changes in the consti 
tution of the State Bar Association 
whereby members of the district asso- 


ciation will also be members of the state 
body. The proposed changes were 
proved unanimously. 


ap 





Missouri 





News From Missouri 


\ district meeting of the Missouri 
State Bar Association held at Spring- 
field, on February 27, was the most 


successful event of its kind ever held in 
Missouri, according to President John 
[. Barker, of the State Bar Association 
President Barker is responsible for the 
series of district bar meetings held over 
the state, which, he explained, are for 


the purpose of “Carrying the State 
Association to the Lawyers.” Much 
time was given to discussion of the 
crime wave and the best methods of 


checking lawlessness and to the inves 
tigation being made by the Missouri 
Association for Criminal Justice. Hon. 
Henry L. Jost delivered an address on 
“Modern Social and Legal Conditions.” 
President Barker also delivered an ad- 
dress dealing largely with the crime 
situation. He announced that the state 
issociation would hold its annual con 
vention at Kansas City on October 
1 and 2. 

The bar association of the Fourteenth 
Judicial Circuit of Missouri was formed 
at Jefferson City at a meeting early in 
March. Officers elected for the first 
year are: Roy D. Williams of Boon- 
ville, president; William C. Irwin of 
Jefferson, vice president; N. C. Hick 
cox of California, secretary, and Harry 
Kay of Eldon, treasurer. The follow- 
ing executive committee was chosen: 
Ira H. Lohman, J. B. Gallagher, W. S. 
Stillwell, A. J. Bolinger, L. B. Hutch- 
inson and C. W. Journey. 


The Cole County, Missouri, Bar As- 
sociation in January elected the follow- 
ing officers: President, Thomas Speed 
Mosby; vice-president, Ira Lohman; 
secretary, H. F. Lauf; treasurer, Tom 
Antrobus. 
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Nebraskz 





State and Local Associations Act 


President E. E. Good of the Ne 
braska State Bar Association | 
lected the following representatives ol 
the association for the conference ol 
bar association delegates to be held in 
Washington, 


ldS s¢ 


April with Charles 
Evans Hughes as chairman: Delegates 
—Chief Justice A. M. Morrissey, Lin 
coln; R. A. Van Orsdel, Omaha, and 
F. A. Wright, Omaha Alternates—1 
W. Blackburn, Omaha; Charles Kelsey, 
Norfolk, and Charles H. Sloan, Geneva 
President Good also appointed H. H 
Wilson of Lincoln, Gilbert M. Hitch- 
cock of Omaha, and Congressman Rob 


28 


ert G. Simmons of Scottsbluff, as rej 

resentatives to the thirtieth annual 
meeting of the American Academy ot 
Political and Social Science, to be held 
May 14 and 15, at the Belleville-Strat 
ford hotel, Philadelphia, at which the 
general topic will be, The United 


States in Relation to the European 


Situation.” 


The Executive Committee the 
Nebraska County Attorneys Associa- 
tion, at a meeting held in Fremont on 
March 5, took action to combat the 
campaign for the abolition of capital 


statis 


punishment by placing accurate 
tics before the people and using its 
efforts to emphasize the importance ol 


the death penalty as a deterrent to 
crime. Hon. Bert M. Hardenbrook, ot 
Ord, president of the association, 


sounded the keynote of the campaign in 
his opening address. 

In resolutions drawn up at the meet- 
ing the county attorneys set out that 
the retention of the death penalty 
would accomplish three purposes: (1) It 
will forever stop that breed of outlaws; 
(2) It will remove from wardens and 
keepers the constant menace arising 
from confinement of prisoners under 
long life. sentences; (3) It will set an 
example of penalty which will be a de- 
terrent to other degenerates tempted to 
commit like murders. 

The resolution was adopted as fol- 
lows: “Now, therefore, be it resolved, 
that we do hereby unanimously endorse 
not only the present statute providing 
the death penalty for premeditated mur- 
der and murder in the commission of 
robbery, but also we deplore, as inim- 
ical to the interests of the state and as 
jeopardizing the lives of innocent and 
offending men, women and children, the 
activities of those misguided sentimen- 
talists who have convulsions at the 
thought of the state exacting the life 
of a murderer but suffer no correspond- 
ing shock of sensibility when the mur- 
derer takes the life of his victim and 
who would abolish the death penalty, 
but also we reaffirm our faith in the 
following proposed legislation having 
for its object swifter and more certain 
application of penalties.” 


The legislation proposed was enu- 
merated in 17 divisions, advocating the 
repeal of the indeterminate sentence 


law, the prohibiting of a parole to any 
person who cannot convince the parole 
board beyond a doubt by competent 
evidence that he was not guilty of the 
crime for which convicted, prohibition 
of sale of brass knuckles or other im- 
plements used by the thug or outlaw, 
the abolishment of the “presumption of 


innocence” rule, legislation 
the supreme court to increase as 
as decrease penalties on appeal, amend 
ment of the state constitution so the 
legislature may provide for a five-sixths 
verdict in criminal conform 
with the present law in civil cases, 


permitting 
well 


cases, to 


and 


tther legislation which the county at- 
torneys believed necessary to combat 
crime, 

Che Ninth Judicial District Bar As 
sociation of Nebraska held its third 


annual meeting at Norfolk, on Monday, 
February 22. Justice George A. Eberly 
of the State Supreme Court delivered 
an address on John A. Erhart, pioneer 
Stanton lawyer, who passed away dur 
ing the past year. At the banquet Judge 
4. M. Morrissey, of the Supreme Court 
of Nebraska, delivered an address on 


the subject of “British and American 
Courts and Lawyers.” Justice Morris 
sey gave his hearers the very in- 
teresting results of his study ol 


English courts and their procedure dur 
ing a recent visit to England Ofti- 
cers elected for the year are: M. D 
Tyler, of Norfolk, president; Douglas 
Cones, of Pierce, vice-president; R. J. 
Shurtleff, of Norfolk, secretary, and 


Lyle E. Jackson. of Neligh, treasurer 
The executive committee consists of R 
H. Rice, Neligh; J. Blezek, Plainview; 
A. E. Wenke, Stanton; Richard Steele, 


Creighton; Harry E. Stanton, Winside. 
R. R. Moody, West Point, and M. B 
Foster of Madison 


President E. E. Good, of the Ne 
braska State Bar Association has ap 
pointed Fred A. Wright of Omaha 
chairman of the committee on affiliation 
of local bar associations, and Harvey 
Johnson, of Omaha, chairman f the 
membership committee. 

The Dakota County, Nebraska, Bar 
Association was organized on February 
11 at Dakota City with a hundred 
per cent membership. 


one 





Nevada 





Getting Ready for the Legislature 

President Prince A. Hawkins of the 
Nevada Bar Association has addressed 
letters to each member of the various 
bar association committees requesting a 
written report of the committee prior 
to the annual convention January 21 
and 22, 1927. Committees which deal 
with matters involving possible action 
by the legislature, which convenes early 
in 1927, are particularly urged to report, 
so that the Bar Association legislative 
program may be thoroughly defined 
and understood in plenty of time. Fol- 
lowing are members of the legislative 
council recently appointed for the pur- 


pose of assisting in securing proper 
legislation on matters with which the 
Bar is particularly concerned: E. F. 






Lunsford, Reno; A. L. Haight, Fallon; 


A. S. Henderson, Las Vegas; G. A. 
Montrose, Gardnerville; Morley Gris- 
wold, Elko; Roger Foley, Goldfield; 


Edgar Eather, Eureka; J. A. Langwith, 
Winnemucca; H. E. Browne, Austin; 
A. L. Scott, Pioche; F. L. Wood, Yer- 
ington; J. H. White, Hawthorne; W. D. 
Hatton, Tonopah; John M. Chartz, Car- 
son City; C. L. Young, Lovelock; W. 
S. Boyle, Virginia City; H. W. Ed- 


wards, Ely; Thomas A. Brandon, Win- 
nemucca, and Prince A. Hawkins and 
H. R. Cooke, Reno. 





North Dakota 





Judicial Council Movement Started 





Chief Justice A. M. Christianson, <¢ 
the Supreme Court of North Dakota, 
pushing a movement r the rganiza 
tion of the North Dakota Judicial Coun 
cil at a meeting to be held Bismarck 
during the latter part of April or earl 
in May. Under the proposed plan al 
district judges would be invited to at 
tend and take part in the deliberations 
of the Council, which would give Nort 
Dakota an official body for the ex lange 
ot ideas similar to those provided by 
law in_ several ther states. It is 











planned to make the meeting of the 
Council an annual affair, and Judge 
Christianson expressed the opinion that 
the Supreme Court has authority to o1 
ganize it under s laid down for 
its operation. He ad according t 
an article in a recent issue of the Bis 
marck Tribune, that the purpose of the 
organization would e give the 
judges a meeting ground for the discus 
sion ot mutual problems and the de 


methods 


justice 


ior a 
Many 
their 
vement 


vising of and 
better administratior 

judges have 
\\ illingness to support 


means 


already indicated 


+} 


e rm 





Texas 





News From Texas 


Hon. Albert J. Beveridge, Indiana, 
Sen. Thomas J. Walsh, of Montana, and 
Hon. Chester I. Long, president of the 
American 3ar Association, will be 
among the speakers at the forthcoming 
joint convention of the Texas, Arkansas 


and Louisiana bars at Texarkana, on 
April 22, 23 and 24. Hon. A. H. Me- 
Knight of Dallas, president of the 


lexas Bar, recently announced that the 
tollowing additional speakers were 
scheduled for addresses on that occa 
sion: Paul Jones of Texarkana, Harry 
P. Dailey of Fort Smith, Ark., E. H 
Randolph of Shreveport, La., William 
H. Burgess of El Paso, former U. S 
Attorney General T. W. Gregory of 
Houston, Chief Justice E. A. McCulloch 
of the Arkansas Supreme Court and 
Henry P. Dart of New Orleans 
President McKnight has asked for a 
suspension of business in District and 
Appellate Courts of Texas during this 
important meeting. He stated that the 
meeting would attract some of the most 


famous men in the country and afford 
exceptional educational opportunities 
for all those who attend He further 


pointed out that the convention begins 
before San Jacinto Day and closes on 
Saturday, making it possible for Texans 
to attend without losing more than 
three business days 

rhe 
held a 
ary 19. 
an attendance of 
of the local and 
ladies, I 


Dallas, Texas, Bar Association 
“speechless banquet” on Febru- 
Arrangements were made for 
600, including members 
state bars and their 
and about thi 
In explaining the 


rty honor guests. 

reason for this de- 

parture, President M. M. Chrestman of 
the Bar Association said “What the 
bar needs today is more of the spirit 
of friendliness among its members and 
it 1s our intention t this a ban- 
quet of conversation, and re 


1 
make 


mus! 
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te res You buy U. S. Reports 
for service. 

the The “Service Set’’ of 
idge U. S. Reports for years has 
been the Lawyers’ Edition 
because of the invaluable 
editorial annotations, not 
the found elsewhere. 

cus This edition is now avail- 
able at a popular price 
any SE which will convince you 
E that immediate purchase is 
desirable. 
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no presiding officer, 1 set program. tion to revise the code of legal pro Unknown and Missing 
Speeches, especially after-dinner cedure in the state held a meeting in ° 
speeches, are very tiresome and bore Denver the latter part of February t Heirs — Searched For 
some and offer no medium for getting consider proposed changes and wil An_ international organization serving 
acquainted It will be difficult for a hold another meeting about May 15 Lawyers and working along ethical lines in 
- > : “ at 4 ne the search for heirs and legatees in mat- 
person to conceive of 600 lawyers and [he members of the committee art ters intestate, testate or contested; also 
ladies getting together without ‘ George B. Steele, of Denver, ch an owners of dormant bank accounts, trust 
one making a speech, but lawyers are Merle Vincent, of Grand Junction balances that have terminated, etc. 
P me ' ail , , ; 7 We advance all expenses and handle 
paid to talk and, as they ire not getting Ralph Carr of ] Lonirose Judge U ‘ cases on contingent basis 
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January elected A 3. Wallis 1 lent f three, consisting of Judge S. J. Ever Bar Associatior é ther otf- 
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committee W. B. Johnson, president: E. D. Slough, members about th« nglish judicial sys- 
Che committee appointed in 1924 by vice-president; William Potter, Jr., sec tem as observed | hin n his visit in 
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